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The financial controversy, which this year 






diree.. gives life and vigor to the presidential con- 
D pro- test, makes such cases as Blanck v. Sadlin, 
) , 2 = . ’ 

coal 38 N. Y. Supp. 817, decided by the Supreme 





Court of New York, of more than ordinary 
interest. It appeared in that case that a 







notes purchaser ata receiver’s sale of real estate 
suring ¢ are 3s 2 sti 

to a found that there was a mortgage resting upon 
h tact the property, payable ‘‘in gold coin of the 
Bi United States of America, of the present 
r that standard of weight and fineness.’’ The 





plaintiff objected to the title tendered to him 
by the receiver, upon the ground that this 
provision in the mortgage as to payment im- 
posed an additional burden upon the prop- 
erty, which entitled him to refuse to complete 
his purchase. The court, after holding that 
the receiver’s title is a title in a judicial pro- 
ceeding, and that the receiver was acting as 
the officer of the court, touched upon the 
financial question by holding that it was not 












“a proven that the purchaser of the property 
fied in would be put to any additional expense or 
— burden in obtaining such kind of money, or 
+h the that the value of the property subject to a 





mortgage, specifically payable in gold, would 
be affected, or that such an incumbrance upon 
the property would be more onerous than that 
of a mortgage which did not specify any par- 
ticular kind of money as necessary to dis- 
charge the lien. ‘*The laws of the United 
States,’’ said the court, ‘‘make gold and sil- 
ver legal tender, but only such gold and silver 
as has been coined into money by the United 
States. Since the resumption of specie pay- 
ment by the United States in 1878 it has been 
declared to be the policy of the government 
to maintain at an equality all of the various 
kinds of money—gold, silver and legal tender 












ed the 
y wife notes made by the laws of the United States 
a legal tender for the payment of debts. Such 







he $i § having been the declared policy of the United 
gee States, and all contracts made having been 
the io based upon such declared policy—that the 
7a various kinds of money which have been made 












of her legal tender for the payment of debts are of 
an equal value—a court can hardly assume that 
art re- the government of the United States will re- 





Verse its policy, and by a debasement of its 











‘ 
currency, or repudiation of its notes and ob- 
ligations, justify and approve a repudiation 
of obligations and contracts entered into in 
pursuance of its laws relying upon its de- 
clared policy. This plaintiff was entitled to 
a conveyance of the property purchased, sub- 
ject to a mortgage of $16,000. Whether that 
mortgage was specifically payable in silver 
dollars of the United States, gold dollars of 
the United States, or legal tender notes of the 
United States, imposed no additional burden 
upon the owner of the property, so long as 
each was maintained by the government at an 
equality. And although the relative value of 
the amount of metal coined, under the laws of 
the United States, in silver and gold dollars, 
may have changed, such change has not af- 
fected, and cannot affect, the real value of 
the dollar, so long as the government, in 
which, by the constitution, is vested the 
power to coin money, preserves them at an 
equality and gives to each the equality that 
has been maintained since the government of 
the United States assumed to coin money. * 

* * In the absence of any evidence tend- 
ing to show that gold coin is of greater value 
than any other of the various kinds of money 
made a legal tender by law, there is absolutely 
nothing upon which a court can base a find- 
ing that the fact that this mortgage was pay- 
able in gold coin imposed any greater obliga- 
tion upon the purchaser of the property, or 
exposed the property to any greater incum- 
brance, than would a mortgage simply pay- 
able in money, without specifying the par- 
ticular kind of money.’’ The court held that 
the purchaser was not justified in rejecting 
the title, but Van Brunt, P. J., dissented, 
holding that when a man contracts to pay for 
property, he may pay in any legal tender, and 
when he takes the property subject to an ob- 
ligation, he may discharge it in any kind of 
legal tender; that*the purchaser therefore 
would be relieved because the obligation of 
the mortgage is to pay in gold coin. 








NOTES OF RECENT DECISIONS. 


PaRENT AND Cu1Lp—Custopy or Minor— 
Action ror Loss or SeRviceE—DANGEROUS 
EmpLoyMenT.—The father has the right to 
the custody of his infant child, with the co- 
relative duty of maintenance, from which 
there results a right to the child’s services. 
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1 Minor. Inst. 429; 1 Bl. Comm. 453; Rail- 
road Co. v. Willis, 83 Ky. 57; Schouler, 
Dom. Rel. (5th ed.) § 252. And it follows 
that the father is entitled to maintain an ac- 
tion for loss of services against any one who 
wrongfully interrupts the rendering of them, 
or makes the full rendering of them, during 
minority, impossible. Bigelow, Torts, 170. 
Where one knowingly engages a minor in a 
dangerous employment, without the father’s 
consent, express or implied, and the minor is 
injured in such employment, he is respons- 
ible to the father for the consequent loss of 
the minor’s services. Railway Co. v. Red- 
eker, 75 Tex. 310, 12S. W. Rep. 855. This 
is certainly true when it is against the known 
will of the father. Railroad Co. v. Beyerle, 
110 Ind. 100, 11 N. E. Rep. 6. See Schouler, 
Dom. Rel. § 260; Vaughan v. Rhodes, 2 Mc- 
Cord, 227, 13 Am. Dec. 7138, and notes. 
But the fact that the loss of services is the 
gist of the action must be kept steadily in 
view. Sawyer v. Sauer, 10 Kan. 519. These 
propositions of law are laid down by the Su- 
preme Court of West Virginia in Taylor v. 
Chesapeake, & O. Ry. Co., 24 S. E. Rep. 
631. 





SaLE—ReEscission BY SELLER—ELECTION OF 
RemeEpDiIes—StTorpaGeE 1n Transitu.—The Su- 
preme Court of Iowa decides, in Kearney 
Milling & Elevator Co. v. Union Pac. Ry. 
Co., 66 N. W. Rep. 1059, that a seller of 
grain on credit, who learns, while it is in 
transit, that the buyer is insolvent and in- 
tends to get possession with intent to de- 
fraud, may rescind the sale; that where a 
seller of grain, on learning that the buyer is 
insolvent and intends to get possession with 
intent to defraud, elects to rescind the sale, 
and stops the grain in transit, he cannot 
thereafter claim that by the stoppage he ac- 
quired a lien for the price, as against one to 
whom the bills of lading had been transferred 
by the buyer as collateral. Evidence that a 
seller of grain, on learning of the insolvency 
of the buyer, ordered the carrier not to de- 
liver it to the consignee, stopped the grain in 
transit, and sold it as his absolute property, 
with full knowledge of all the material facts, 
sufficiently shows an election to rescind the 
sale. Deemer, J., dissents. The court has 
this to say as to the question of election of 
remedies : 





The rule in regard to the election of remedies jj 
stated in Thompson v. Howard, 31 Mich. 312, as fo}. 
lows: ‘“‘A man may not take two contradictory pogi- 
tions, and where he has a right to choose one of two 
modes of redress, and the two are so inconsistent that 
the assertion of one involves the negation or repudia- 
tion of the other, his deliberate and settled choice of 
one, with knowledge, or means of knowledge, of such 
facts as would authorize a resort to each, will pre. 
clude him thereafter from going back and electing 
again.”’ ‘‘Any decisive act of the party, with knowl. 
edge of his rights and of the fact, determines his elee. 
tion, in the case of cunflicting and inconsistent reme. 
dies.””’, Washburn y. Insurance Co., 114 Mass. 175; 
Sanger v. Wood, 3 Johns. Ch. 421; Rodermund y, 
Clark, 46 N. Y. 854; Sloan v. Holcomb, 29 Mich. 160; 


Crompton v. Beach (Conn.), 25 Atl. Rep. 448; Crook’ 


v. Bank (Wis.), 52 N. W. Rep. 1183; O’Donald v. Con. 
stant, 82 Ind. 213; Bish. Cont., §§ 678, 680, 688, 6 Am, 
& Eng. Ency. Law, 250; Heinze v. Marx (Tex. Ciy, 
App.), 23S. W. Rep. 704; Thomas v. Joslin, 36 Minn, 
1, 29 N. W. Rep. 344; Mcrris v. Rexford, 18 N. Y. 582, 
In Connihan v. Thompson, 111 Mass. 272, it was said: 
“The defense of waiver by election arises when the 
remedies are inconsistent, as where one action is 
founded on an aflirmance, and the other on a dis 
aflirmance, of a voidable contract, or sale of property, 
In such cases any decisive act of affirmance or dis. 
aflirmance, if done with knowledge of the fact, deter- 
mines the legal rights of the parties once for all,” 
Where a vendor elects to rescind the sale of goods on 
the ground of a fraud, and recovers possession of 
them by an act of replevin, he cannot afterwards, on 
failing to obtain adequate relief in that action, claim 
of the assignee of the insolvent purchaser as for goods 
sold. One theory is totally at variance with the other, 
“Tf one elects between two inconsistent remedies, the 
right to pursue the other is forever lost.’ Farwelly, 
Myers, 59 Mich. 182, 26 N. W. Rep. 828. A contractof 
sale obtained by fraud is not void, but voidable, and 
the contract “‘continues until the party defrauded has 
determined his election by avoiding it, and when once 
rightfully determined it is determined forever;” and 
the bringing of an action ‘to recover the property sold 
is such an election. Powers v. Benedict, 88 N.Y. 
609. A party cannot both affirm and rescind a com 
tract, and the commencement of an action, with full 
knowledge of the facts, is an election which is final, 
and the discontinuance of the action is immaterial. 
“When it becomes necessary to choose between incon 
sistent rights and remedies, the election will be final, 
and cannot be reconsidered, even when no injury ha 
been done by the choice, or would result from setting 
it aside.” Terry v. Munger (N. Y. App.), 24N.B 
Rep. 272; 2 Herm. Estop., §§ 1045-1051. In Bulkley® 
Morgan, 46 Conn._393, it appeared that one Brennal 
had purchased goods of the plaintiff by fraud, whieh 
would have authorized him to rescind the sale and 
reclaim the goods. With knowledge of the fraud, he 
commenced an action for the value of the goods, an‘ 
attached them to secure his claim. He afterwards 
discovered that his action was prematurely brought, 
and dismissed it, and then brought an action of trover 
for the goods. It was held that he had affirmed the 
contract, with full knowledge of all the facts, and 
could not afterwards rescind it. See also Acer % 
Hotchkiss, 97 N. Y. 406. If an agent for the purchas 
of stock exceed his authority, his principal may ratify 
his act; and any expression of assent on his path 
either by words or conduct, would bind him, ‘not #® 
the principle of estoppel, but as in other cases of elee 
tion.” Metcalf vy. Williams, 144 Mass. 454, 11 N.B 
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Rep. 700. ‘“‘Where a man has an election between 
several inconsistent courses of action, he will be con- 
fined to that which he first adopts. The election, if 
made with knowledge of the facts, is in itself binding. 
It cannot be withdrawn without due consent. It can- 
not be withdrawn, though it has not been acted upon 
by another by any change of position.” Bigelow, 
Estop. 678. “The defrauded party to a contract has 
put one election to rescind the same. If he once de- 
termined his election, it is determined forever. 
Hence, if it be shown that he has at any time after 
knowledge of the fraud, either by express words, or 
by unequivocal acts, affirmed the contract, his elec- 
tion is irrevocable.” Bigelow, Fraud, 436. ‘‘Ratifi- 
cation or election, once made, expressly or impliedly, 
is irrevocable, and binds, not oaly the party, but all 
claiming under him.” Herm. Estop., § 1065. It was 
said in Pence v. Langdon, 99 U. S. 578, in regard to a 
fraudulent sale of shares of stock: ‘The election to 
rescind or not to rescind, once made, is final and con- 
clusive.”? The election to rescind waives the right to 
sue on the contract. Tiff. Sales, 120,121. ‘A state- 
ment in a plea, by the party from whom the property 
passed, that he claims back the property on the ground 
that he was induced to part with it by fraud, is as un- 
equivocal a determination of his election to avoid the 
transaction as could well be made. * * * After suc- 
ceeding by means of such a plea, the person pleading it 
could never successfully set up the contract as still 
yalid.” Clough v. Railway Co., L. R.7 Exch. 36. The 


_ assignee in bankruptcy of a person who made a fraud- 


ulent conveyance of property “thas an election, not of 
remedies merely, but of rights. But an assertion of 
one is necessarily a renunciation of the other.” The 
assignee may demand the property on the ground that 
the sale was void, or he may demand the price, but 
he cannot do both. If he commence an action for the 
price, and cause the property of the purchaser to be 
attached to secure it, this is an unequivocal assertion 
that the sale is not impeached, and, if done with 
knowledge of the facts, is conclusive. Butler y. Hil- 
dreth, 5 Metc. (Mass.) 49. The rule we have been 
considering is not confined to contracts for the sale of 
property, but isof general application. Thus,a party 
holding personal property by virtue of a mortgage or 
pledge may waive his claim under the mortgage or 
pledge, and attach the property in a suit to recover 
the debt for which the mortgage or pledge was given. 
Such an attachment is in itself a waiver of the claim 
under the mortgage or pledge. The lien created by 
the latter is essentially different from that created by 
the attachment, and the two cannot exist at the same 
time. Evans v. Warren, 122 Mass. 303. See also 
Whitaker v. Sumner, 20 Pick. 404; Wingard v. Ban- 
ning, 389 Cal. 453; Libby v. Cushman, 29 Me. 429; 
Jacobs vy. Latour, 5 Bing. 130; Sensenbrenner vy. 
Mathews, 48 Wis. 253,383 N. W. Rep. 599. The com- 
mencement of an action to enforce a lien on certain 
machinery, although the action was dismissed by the 
Plaintiffs without a trial on the merits, was inconsist- 
ent with their ownership of the property, and was an 
election to treat the title as notin them Van Winkle 
y. Crowell, 146 U. S. 42, 18S. C. Rep. 18; Lehman vy. 
Van Winkle (Ala.),8 South. Rep. 870. Where the 
Owner of and sues for the value of timber taken 
therefrom, he cannot afterwards maintain an action 
for the conversion of the timber, even though the 
court in which the first action was brought did not 
have jurisdiction of the defendant in that action. 
Nield y. Burton, 49 Mich. 54, 12 N. W. Rep. 906. The 
decisions of this court are in harmony with the au- 
thorities cited. Klocow v. Patten (lowa), 61 N. W. 





Rep. 926; Schneitman v. Noble, 75 Iowa, 124, 39 N. W.* 
Rep. 224; Bank v. Dows, 68 Iowa, 460, 27 N. W. Rep. 
459. 

It is clear, under the rules of the cases we have been 
considering, that if the right to elect existed, the ac- 
tion of the plaintiffs in taking the grain in contro- 
versy, and selling it, under a claim of absolute owner- 
ship, with full knowledge of all the material facts, 
was an election of rights and remedies which was final 
and conclusive. The claim under which these actions 
were commenced in November, 1891, was that the 
plaintiffs were the absolute and unqualified owners of 
the grain. Taking possession of it, and acting on that 
claim, they sold it forthwith as their own, and did not 
modify their claim of ownership until February, 1894, 
when the amended and substituted petitions were 
filed. It is not averred in the pleadings as amended, 
nor is it shown by the evidence that the claim of abso- 
lute ownership was made under any mistake. So far 
as we are informed, it was made with full knowledge 
of all material facts, and it necessarily involved the 
conclusion that the contract of sale had been rescinded. 
The grain was sold as the property of the plaintiffs, 
without notice of any kind to the grain company or 
to the intervener. It is true, the right to sell may not 
have depended upon the giving of notice. But it is 
the better practice for the vendor who exercises the 
right of stoppage in transitu to give a notice of an in- 
tention to resell the goods, when it is practicable to 
do so. Holland v. Rea, 48 Mich. 223, 12 N. W. Rep. 
167; Van Brockler®y. Smeallie, 140 N. Y. 75, 35 N. E. 
Rep. 415; Ullmann y. Kent, 60 Ill. 271; Saladin v. 
Mitchell, 45 Ill. 85; Hickock v. Hoyt, 383 Conn. 558; 
Brownlee v. Bolton, 44 Mich. 221,6 N. W. Rep. 557; 
Benj. Sales (Bennet’s 6th ed.), 775; Tiff. Sales, 228. 
And the fact that such notice is not given, if unex- 
plained, tends to show an intention to rescind the sale. 
Redmond y. Smock, 28 Ind. 370. According to the 
weight of authority, the mere exercise of the right of 
stoppage in transitu does not operate to rescind the 
sale; but that conclusion is for the benefit of the 
vendor, as it may be to his advantage to resell the 
goods, under proper conditions, and hold the vendee 
for the loss, if any, sustained by his failure to per- 
form the contract. But until the sale is rescinded the 
vendee, or his assignee, has the right to take the goods 
on payment of the contract price; and if the vendor 
does not then deliver them, he is responsible for the 
damages which result from his failure to do so. Diem 
v. Koblitz, 49 Ohio St. 52,29 N. E. Rep. 1124. But when 
the vendor rescinds the contract of sale, the right of 
the vendee to the goods sold is at an end. ‘The rights 
and liabilities of the parties toa contract of sale which 
has been rescinded are entirely different from those 
which exist where the right of stoppage in transitu 
only is exercised. 








RAILWAY FIRES. 


I. Railway Companiesin Insurers against 
the Escape of Fire.—The use of fire by rail- 
way companies in generating steam whereby 
to propel their engines and trains, being in 
all cases authorized by their charters either 
expressly or impliedly, is a lawful act, the 
doing of which, in a proper and careful man- 
ner, does not constitute a nuisance. If, 
therefore, any liability arises from injuries 








72 


CENTRAL LAW JOURNAL. 











tome 








to others from the use of this agency, that 
liability is predicated alone upon the fact of 
negligence in its use, notwithstanding the 
very great danger to third persons which 
may spring from such negligence.! Here, as 
in other cases, actionable negligence is the 
failure to exercise reasonable or ordinary 
care. This includes the obligation to use 
reasonable care and skill in the construction 
of locomotives, by the adoption of improved 
appliances to prevent the escape of fire or 
sparks therefrom ;? to use reasonable care 


1 Read vy. Pennsylvania R. Co., 44 N. J. L. 240; 
Newton v. New York, ete. R. Co.,56 Conn. 21, 12 
Atl. Rep. 644; Atchinson, ete. R. Co. v. Riggs, 31 
Kan. 622; Henderson v. Philadelphia, ete. R. Co., 
144 Pa. St. 461,28 W.N.C. 179, 48 Am. & Eng. R. 
Cas. 16, 41 Alb. L. J. 479, 22 Atl. Rep. 851; Babcock 
vy. Fitchburg, ete. R. Co., 67 Hun (N. Y.), 469, 22 N. 
Y. Supp. 449; Campbell v. Goodwin, 87 Tex. Civ. 
App. 278, 26S. W. Rep. 864; Louisville, etc. R. Co. 
v. Nitche, 126 Ind. 229,26 N. E. Rep. 51, 9L. R. A. 
760, 48 Alb. L. J. 191, 45 Am. & Eng. R. Cas. 523; Al- 
dridge v. Great Western R. Co., Man. & G. 517; Pig- 
got v. Eastern, etc. R. Co.,3C. B. 229; Illinois, ete. 
R. Co. v. Mills, 42 Ill. 407; Railroad Co. v. Yeiser, 8 
Pa. St. 366; Frankford, ete. Turhpike Co. v. Phila., 
etc. R. Co., 54 Pa. St. 345; Phila., ete. R. Co. v. Yer- 
ger, 73 Pa. St. 121; Indiana, ete. R. Co. v. Paramore, 
31 Ind. 148; Huyett v. Phila., etc. R.Co., 23 Pa. St. 
378; Jackson y. Chicago, etc. R.Co., 31 Lowa, 176; 
Kansas, ete. R. Co. v. Butts, 7 Kan. 308; Ellis v. 
Portsmouth, etc. R. Co.,2 Ired. (N. C.) 140; Pitts- 
burg, ete. R. Co. v. Culver (Ind.), 6 Cent. L. J. 498; 
Morris, etc. R. Co. v. The State, 36 N.J. 553; Me- 
Cready v. Railroad Co.,2 Strobh. (S. C.) 356; Bur- 
roughs vy. Housantonic, etc. R. Co., 15 Conn. 124; 
Miller v. Long Island, ete. R. Co.,9 Hun (N. Y.), 
194; Home Insurance Co. v. Penn., ete. R. Co., 11 
Hun (N. Y.), 182; McHugh v. Chicago, ete. R. Co., 41 
Wis. 78; Woodson v. Milwaukee, etc. R.Co., 21 Minn. 
60; Leavenworth, etc. R. Co. v. Cook, 18 Kan, 261. 

2 East Tenn., etc. R. Co. v. Hesters, 90 Ga. 11, 15S. 
E. Rep. 828; East Tenn., ete. jR. Co. v. Hall, 90 Ga. 
17, 16S. E. Rep. 91; Anderson vy. Cape Fear 8S. Co., 64 
N. C. 899; Steinweg v. Erie Ry., 438 N. Y. 123; Case v. 
Northern Central R. Co., 59 Barb. (N. Y.) 6443 Dim- 
mock vy. North Staffordshire R.Co., 4 Fost. & Fin. 
1058; Longabaugh v. Virginia City, ete. R. Co.,9 
Nev. 271: Longman v. Grand Junction, etc. R. Co., 3 
Fost. & Fin. 736; Crist v. Erie, etc. R. Co., 1 Thomp., 
etc. (N. Y.) 4385; Piggott vy. Eastern, ete. R. Co., 3 C. 
B. 280; Chicago, etc. R. Co. v. Quaintance, 58 III. 389. 
The measure of diligence under this head is to apply 
to its engines the best improvements in general use, 
the use of which is consistent with the practicable 
operation of them, and to use reasonable care and 
skill in keeping them in good order. Anderson v. 
Philadelphia, etc. R. Co., 144 Pa. St. 461, 22 Atl. Rep. 
851, 48 Am. & Eng. R. Cas. 16, 44 Alb. L. J. 479, 28 
W. N.C. (Pa.) 479; Frankford, ete. Turnp. Co. v. 
Philadelphia, etc. R. Co., 54 Pa. St. 345; Rost v. Mis- 
souri, ete. R.Co., 76 Tex. 168,12 S. W. Rep. 1131; 
Hoye v. Chicago, etc. R. Co., 46 Minn. 269,48 N. W. 
Rep. 1117; Forest Glen Brick & T. Co. vy. Chicago, M. 
& St. P. KH. Co., 33 ill. App. 565; Jacksonville, etc. R. 
Co. v. Peninsular Land, T. & Mfg. Co., 27 Fla. 1157, 9 
South. Rep. 661; Lackawanna, etc. R. Co. v. Doak, 






R. Co. v. Hunt, 24 Ill. App. 644. 


its efficiency has been demonstrated by actual use, 
Rep. 509, 49 Am. & Eng. R. Cas. 670. 


of fire from their locomotives, which the highest 
scientific skill may have suggested, they are required, 


of the most approved practicable appliances for the 
purpose. 


43 N. Y. 123; Flinn v. New York, etc. R. Co., 142 N, 
Y. 11, 58 N. Y. St. Rep. 431, 50 Alb. L. J. 197, 36 N.E. 
Rep. 1046, reversing 67 Hun (N. Y.), 681. 
Chicago, 
the other hand, where it is either admitted or con- 


used care in using them and operating their locome 
tives, and have not otherwise been guilty of negli- 
gence under the principles explained in this article, 
they cannot be held liable for damages caused by & 
fire proceeding from one of their locomotives; other- 
wise they would be liable as insurers. Missouri 
Pacific R. Co. v. Cullers, 81 Tex. 382,17 8S. W. Rep. 
19, 18 L. R. A. 542; Chicago, ete. R. Co. v. Smith, il 
Ill. App. 348; Hoff v. West Jersey R. Co., 45 N.JL 
201; Edrington vy. Louisville, ete. R. Co., 41 La. Ann, 
96, 6 South. Rep. 19; Gulf, C. etc. R. Co. v. Benson, 
69 Tex. 407, 5 Am. St. Rep. 74,58. W. Rep. 772. Be 
fore being driven to the adoption of a new appliance, 
the railway company is entitled to a reasonable time 
for trial and experiment and to make the necessary 
changes. Flinn v. New York, etc., R. Co., 142 N.Y. 
11, 58 N. Y. St. Rep. 481, 836 N. E. Rep. 1046. Sub 
stantially to the same effect, see Spaulding v. Chicago, 
etc. R. Co., 30 Wis. 110; Toledo, etc. R. Co. v. Pindar, 
58 Ill. 447; Frankford, ete. Turnpike Co. v. Phila, 
etc. R. Co., 54 Pa. St. 345; Anderson vy. Cape Fear. 
Co., 64 N. C. 399; St. Louis, ete. R. Co. v. Gilham, 8 
Ill. 455; Longabaugh y. Virginia, City, etc. R. Co? 
Nev. 271; Bevier v. Delaware, ete. R. Co., 13 Hun (™ 
Y.), 254; Hoyt v. Jeffers, 830 Mich. 181. But after’ 
particular safeguard has been tested and found ade 
quate, it may be left to a jury to say whether a rail 
way company has not been negligent in not adopting 
it. Toledo, ete. R. Co. v. Corn, 71 Ill. 493. That the 
failure to use Smith’s Screen or the Diamond Smoke 
Stack is evidence of negligence to goto ajury: Wile 
v. West Jersey, etc. R. Co., 44 N. J. L. 247. 
Babcock y. Fitchburg R. Co., 140 N. Y. 308, 35 N.& 
Rep. 596, 55 N. Y. St. Rep. 640, reversing 67 Hun (% 
Y.), 469. 





and skill in operating and managing such 
locomotives while running ;’ to use reason 


52 Pa. St. 879; Steinweg v. Erie R. Co, 43 N. Y. 12%; 
Flinn v. New York, ete. R. Co., 142 N. Y. 11, 58 N. Y, 
St. Rep. 481, 50 Alb. L. J. 197, 36 N. E. Rep. 1046, re. 
versing 67 Hun (N. Y.), 631. Compare Chicago, ete, 
While it has been 
inadvertently said that they are bound to adopt the 
latest improvements in general use (Frankford, ete, 
Turnp. Co. v. Philadelphia R.Co., 54 Pa. St. 345; 
Henderson v. Philadelphia, etc. R. Co., 144 Pa, St, 
461, 476), yet the better view is that they are not 
chargeable with negligence in not adopting such an 
appliance until it has become well known, and until 


Haven vy. Chicago, etc. R. Co., 86 Mich. 615, 49 N. W. 
While not 
bound to use every precaution to prevent the escape 


in the exercise of reasonable care, to avail themselves 


Hoye v. Chicago, etc. R. Co., 46 Minn. 269, 
48 N. W. Rep. 1117; Forest Glen Brick & T. Co. v. Chi- 
cago, M. & St. P. R. Co., 33 11]. App. 565; Jackson 
ville, etc. R. Co. v. Peninsular Land, T. & Mfg. Co, 
27 Fla. 1157, 9 South. Rep. 661; Lackawanna, ete. R, 
Co. v. Doak, 52 Pa. St. 379; Steinweg v. Erie R. Co, 


Compare 
ete. R. Co. v. Hunt, 24 Ill. App. 644. On 


clusively established by the evidence that they have 
used the best improved spark-arresters, and have 


Contra, 


3 Hinds v. Barton, 25 N. Y. 544; Toledo, ete. R. Ch 
a) 
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able care in preventing the accumulation of 
combustible materials along its right of way ;* 


y. Wand, 48 Ind. 476; Baltimore, etc. R. Co. v. Dor- 
sey, 37 Md. 19. Asin overloading the train: Toledo, 
etc. R. Co. v. Pindar, 53 Ill. 444. Or in not properly 
managing the safeguards employed to prevent the 
scattering of fire: Dimmock v. North Staffordshire, 
ete. R. Co. Fost. & Fin. 1058. Or in using wood in 
eoal-burning engines: St. Joseph, etc. R. Co. v. 
Chase, 11 Kan. 47; Chicago, ete. R. Co. v. Quaintance, 
68 Ill. 889; Collins v. New York, ete. R. Co.,5 Hun 
(N. Y.), 499. See also Chicago, ete. R. Co. v. 
Ostrander, 116 Ind. 259, 266, 19 N. E. Rep. 110. But 
the railway company has the right to use the fuel in 
ordinary use, and is not liable for using that of an in- 
ferior grade unless its use is known to be hazardous: 
Collins v. New York, etc. 5 Hun (N. Y.), 499. It has 
been held not negligence to put an undue amount of 
coal into the fire box: Philadelphia, etc. R. Co. v. 
Yerger, 73 Pa. St. 121. To shut off the steam: Burke 
y. Louisville, ete. R.Co., 7 Heisk. (Tenn.) 451. Or 
to emit steam through the smoke stack: Kellogg v. 
Milwaukee, etc. R. Co., 1 Cent. L. J. 279. On the 
other hand, evidence of negligence has been discov- 
ered in the act of running a railway train, too heavily 
loaded, upon am up-grade, with a strong wind blow- 
ing, causing an unusual quantity of sparks to escape: 
North Shore Co. v. MeWillie, 17 Conn. 711. In run- 
ning a train thirty-five miles an hour, the ground be- 
ing dry and a strong wind blowing, the locomotive 
scattering firefrom underneath: Wilson v. Northers, 
ete. Kk. Co., 48 Minn. 519. Similarly see Hock- 


stedler v. Dubuque, etc. R. Co., 88 Iowa, 236, 
55 N. W. Rep. 74. In runnning a heavy freight 


train, containing oil cars, over a defective track 
through a city at night at a prohibited rate of speed, 
causing a derailment, wreck and conflagration: Lake 
Erie, etc. R. Co. vy. Louder, 7Ind. App. 547, 34 N. E. 
Rep. 747. But see Hagan v. Chicago, etc. R. Co., 86 
Mich. 615, 49 N. W. Rep. 509, 49 Am. & Eng. R. Cas. 
670. See further, as to the liability of railway com- 
panies for running a train at a rate of speed pro- 
hibited by statute, whereby fire is scattered and com- 
municated: Brusberg v. Miiwaukee, ete. R. Co., 50 
Wis. 231; Martin v. Western, etc. R. Co., 23 Wis. 487; 
Mississippi Home Ins. Co. v. Louisville, etc. R. Co., 
70 Miss. 119, 54 Am. & Eng. R. Cas. 512, 12 South. Rep. 
156; East Tenn., etc. R. Co. v. Hesters, 90 Ga. 11, 15 
§. E. Rep. 828; East Tenn., etc. R. C. v. Hull, 90 Ga. 
17,16 8. E. Rep. 91. 

4 Salmon v. Delaware, ete. R. Co., 38 N. J. 5; Dela- 
ware, etc. R. Co. v. Salmon, 39 N. J. 299; Kellogg v. 
Chicago, etc. R. Co., 26 Wis. 223; Toledo, ete., R. 
Co. v. Wand, 48 Ind. 476; Burlington, ete. R. Co. y. 
Westover, 4 Neb. 268; Henry v. Southern, etc. R. Co., 
50 Cal. 176; Pittsburg, etc. R. Co. v. Nelson, 51 Ind. 
150. But see Kansas, etc. R. Co. v. Butts, 7 Kan. 808; 
Brighthope R. Co. v. Rodgers, 76 Va. 448; Aycock v. 
Raleigh, etc. R. Co., 89 N.C. 821; Atchinson, etc. R. 
Co. v. Dennis, 88 Kan. 424, 17 Pac. Rep. 153; O'Neil v. 
New York, etc. R. Co., 115 N. Y. 579,5 L. A. R. 591; 
40 Am. & Eng. R. Cas. 240, 6 Rail. & Corp. L. J. 408, 
% N.Y. St. Rep. 269, 22 N. E. Rep. 217; Kelsey v. 
Chicago, etc. R. Co., 1S. D. 90,45 N. W. Rep. 204, 43 
Am. & Eng. R. Cas. 48; Gram v. Northern P. R. Co., 
IN. D. 252, 45 Am. & Eng. R. Cas. 544, 46 N. W. Rep. 
912; Hayes v. Chicago, etc. R. Co., 45 Minn. 17, 47 N. 
W. Rep. 260; Billings v. Fitchburg R. Co., 58 Hun (N. 
Y.), 605, mem. 34 N. Y. St. Rep. 882; 11 N. Y. Supp. 


_ 87; Kurz, ete. Ice Co. v. Milwaukee, ete. R. Co., 84 


Wis. 171, 53 N. W. Rep. 850; Dillingham v. Whitaker, 





and to use care in arresting the spread of 
fires which have been communicated from its 
locomotives, or which have been otherwise 
set by its servants, on its right of way.’ In 


25S. W. Rep. 782; Texas, etc. R. Co. v. Gains, 26 S. W. 
Rep. 483; Chicago, etc. R. Co. v. Burger, 124 Ind. 275, 
24 N. E. Rep. 981; St. Johns, ete. R. Co. v. Ransam, 33 
Fla. 406, 14 South. Rep. 892; Louisville, ete. R. Co..v. 
Hart, 119 Ind. 278, 4 L. R. A. 549, 21 N. E. Rep. 753; 
Bass v. Chicago, etc. R. Co., 28 Ill. 9; Illinois, ete. R. 
Co. v. Mills, 42 Ill. 407; Ohio, ete. R. Co. v. Shanefelt, 
47 Ill. 497; Illinois, ete. R. Co. v. Frazier, 47 Ill. 505; 
Rockford, etc. R. Co. v. Rogers, 62 Ill. 346. But see 
Kansas, etc. R. Co. v. Butts, 7 Kan. 308. The failure 
to perform this duty is not negligence, per se: Rich- 
mond, etc. R. Co. v. Medley, 75 Va. 499, 40 Am. Rep. 
734. All that is required is that the railway company 
shall exercise ordinary or reasonable care in this par- 
ticular: Eddy v. Lafayette, No. 2, 4 U.S. App. 247, 1 
C.C. A. 441, 49 Fed. Rep. 807. Whether such rea- 
sonable care has been exercised will generally, as in 
other cases, be a question of fact for a jury, under all 
the circumstances of the case: Atchinson, etc., R. 
Co. v. Dennis, 38 Kan. 424, 17 Pac. Rep. 153; Fort 
Worth, etc. R. Co. v. Hogsett, 67 Tex. 685, 48. W.Rep. 
365; White v. Missouri, etc. R. Co., 31 Kan. 280; Gib- 
bons v. Wisconsin, etc., R. Co., 58 Wis. 335; Van 
Ostrand v. Walkill, Valley R. Co., 46N. Y. St. Rep. 
456,19 N. Y. Supp. 621; St. Louis, ete. R. Co. v. Rich- 
ardson, 47 Kan. 517, 27 Pac. Rep. 183; Union Pac. R. 
Co. v. Jarvi, 3 Wyo. 376, 34 Pac. Rep. 953; Gulf, etc. 
R. Co. v. Benson, 69 Tex. 407, 5 S. W. Rep. 822, 5 Am. 
St. Rep. 74; Jones v. Michigan C. R. Co., 59 Mich. 437, 
26 N. W. Rep. 662; San Antonio, etc. R. Co. v. Long, 4 
Tex. Civ. App. 497, 23S. W. Rep. 499. The true rule 
is that, although it is not negligence per se for a rail- 
way company to allow combustible materials to ac- 
cumulate upon its right of way, yet such accumula- 
tion may become actionable negligence where it is 
reasonably probable that damage may result to ad- 
joining property in case of such material being 
fired by passing locomotives. St. Johns, etc., R. Co. v. 
Ransom, 33 Fla. 406, 14 South. Rep. 892. The duty of 
exercising reasonable care to keep its right of way free 
from combustible material rests upon a railway com- 
pany, although it has no interest in the land over 
which its track is laid, but has merely a license to lay 
and occupy its track there. Kurz, etc. Ice Co. v. Mil- 
waukee, etc. R. Co., 84 Wis. 171,58 N. W. Rep. 850. 
Aside from the question of the negligence of the com- 
pany in allowing combustible materials to accumulate 
upon its right of way, evidence of the existence of 
such materials is relevant, as bearing upon the ques- 
tion of the degree of care which was exercised in 
operating its locomotives to prevent the scattering of 
fire. Cantlon v. Eastern R. Co., 45 Minn. 481, 48 N. 
W. Rep. 22. Where negligence is established in al- 
lowing the accumulation of combustible materials 
upon its right of way, negligence in the equipment of 
its locomotives, orin operating them becomes im- 
material. Indiana, etc. R. Co. v. Overman, 110 Ind. 
538. 

5 Missouri Pac. R. Co. v. Platzer, 73 Tex. 117, 3 L. 
R. A. 639, 11S. W. Rep. 160; Missouri Pac. R. Co. v. 
Donaldson, 78 Tex. 124,118. W. Rep. 163. This rule 
does not mean that those in charge of railway trains 
are bound to keep a constant watch to see that fires 
do not break out behind the trainin its progress, 
since this would interfere with their duty of looking 
forward to observe obstructions upon the track; nor 
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all these, as in other cases, the degree of 
care which the law puts upon the railway 
company is a care proportionate to the dan- 
ger which may accrue to others from the fail- 
ure to exercise care.* This rule may indulge 
a considerable relaxation of vigilance in some 
cases, as where the wind is not high and the 
ground is wet; and it may demand extra 
precautions in other cases, as where the sea- 
son is unusually dry,’ or where a high wind 
is blowing and the locomotive is passing or 
standing in the vicinity of buildings liable to 
become ignited from the escape of fire from 
it.® 

II. Presumption of Negligence from the 
Communication of the Fire.—The foregoing 
general statements of doctrine are merely in- 
tended to lead up to certain questions of evi- 
dence, which arise in cases of this kind. The 


does it require them to stop the train to put out a fire 
which may have been set by the engine without neg- 
ligence, since this might, by throwing the train out of 
its scheduled time, greatly incommode and even en- 
danger the passengers thereon. Mississippi Home 
Ins. Co. v. Louisville, ete. R. Co., 70 Miss. 119, 54 Am. 
& Eng. R. Cas. 512, 12 South. Rep. 156. But this duty 
is not discharged where the railway station agent, 
seeing the fire, makes no effort to put it out. 
Erglune v. Rome R. Co., 82 N. Y. St. Rep. 757, 10 N. 
Y. Supp. 600. 

6 Martin v. Texas, etc. R. Co., 87 Tex.117. Com- 
pare Mississippi Home Ins. Co. v. Louisville, etc. R. 
Co., 70 Miss. 119, 54 Am. & Eng. R. Cas. 512, 12 South. 
Rep. 156. 

7 Pittsburgh, Cincinnati, ete. R. Co. v. Noel, 77 Ind. 
110. Much to the same effect, see Hayes v. Chicago 
R. Co., 45 Minn. 17, 47 N. W. Rep. 260. 

8 Kellogg v. Milwaukee, etc. R. Co., 94 U.S. 469, 5 
Cent. L. J. 305, affirming 1 Cent. L. J. 778; Forkford, 
etc. Turnpike Co. v. Phila., etc. R. Co., 54 Pa. St. 345; 
Smith v. Old Colony R. Co., 10 R. I. 22; Fero v. Buf- 
falo, etc. R. Co., 22 N. Y. 209; Chicago, etc., R. Co. v. 
Quaintance, 58 Ill. 889; Pierce v. Worcester, etc. R. 
Co., 105 Mass. 199; Gagg v. Vetter, 41 Ind. 228; Read 
v. Morse, 34 Wis. 315; Webb v. Rome, etc. R. Co., 49 
N. Y. 420; Michigan, ete. R. Co. v. Anderson, 20 
Mich. 344. ‘‘Now, the definition of negligence is the 
absence of care, according tocircumstances:” Willes, 
J., in the leading case of Vaughn v. Taff Vale R. Co., 
5 Hurl & N. 679. It is said, in the syllabus toa Mis- 
souri case, that railroad companies must use reason- 
able precaution to prevent fire from being carried 
from their locomotives by such winds as are usual 
and ordinary at the season and place, and are only re- 
lieved from making provision against extraordinary 
and unusual winds. Palmer v. Missouri Pac. R. Co., 
76 Mo. 217. It is justly reasoned, in conformity with 
the above text, that the care and caution required of 
the owner ofa private logging railroad, in running 
trains propelled by a steam engine, is commensurate 
with, and in proportion to, the risks assumed; and 
that anything less than this must be regarded as neg- 
ligence, and renders the owner liable for any injury 
from fire that ensues therefrom. Kendrick v. Towle, 
60 Mich. 363, 27 N. W. Rep. 567, 1 Am. St. Rep. 526. 





first is that the rule in cases of ordinary neg. 
ligence, that the destruction of property by 
means of fire does not of itself raise a pre 
sumption of negligence,’ finds an exception 
in the case of fires communicated by railway 
locomotives. The fact that the means of 
identifying the particular locomotive which 
communicated the fire, and of disclosing its 
mode of construction and the manner in 
which it has been operated, rests almost 
wholly with the railway company and its 
servants, has impelled the courts, out of the 
more stress of justice, to adopt the principle, 
that the scattering of fire by locomotive en- 
gines, whereby adjacent property is burned, 
raises a presumption of negligence against 
the railway company, in conformity with the 
maxim res ipsa loquitur, such as will oblige 
it to answer for the resulting damages, un- 
less it produces proof exonerating itself from 
negligence.” This presumption of negli- 


91 Thomp. Neg., Ist. ed. p. 148, § 3. 

0 Aldridge v. Great ;Western R. Co., 3 Man. &G, 
515; Piggot v. Eastern, etc. R. Co., 3 C. B. 229; Smith 
vy. London, ete. R.Co., L. R. 6 C. P. 14; Gibson y, 
South Eastern R. Co.,1 Fost. & Finn. 23; Fitch y, 
Pacific R. Co., 45 Mo. 325; Bedford v. Hannibal, ete, 
R. Co., 46 Mo. 456; Clemens v. Hannibal, etc. R. Co, 
53 Mo. 366; Coale v. Hannibal, ete. R. Co., 60 Mo. 227; 
Coates v. Missouri, ete. R. Co., 61 Mo. 38 (overruling 
Smith v. Hannibal, etc. R. Co., 37 Mo. 286); Bass y, 
Chicago, etc. R. Co., 28 Ill. 9; Illinois, etc. R. Co. y, 
Mills, 42 Ill. 407; Toledo, ete. R. Co. v. Larmon, 67 Il. 
68 (since adopted by a statute. Rev. St. Ill. 187i, 
chap. 114, § 89); Chicago, ete. R. Co. v. MeCahill, 56 
Ill. 28; Pittsburgh, ete. R. Co. v. Campbell, 86 I'l. 448; 
Burke vy. Louisville, ete. R. Co., 7 Heisk. (Teun.) 451; 
Spaulding v. Chicago, etc. R. Co., 30 Wis. 110; Bur 
lington, etc. R. Co. v. Westocer, 4 Neb. 268; Lona 
baugh v. Virginia City, etc. R. Co., 9 Nev. 271; Wood: 
son v. Milwaukee, ete. R. Co., 21 Minn. 60; Interna 
tional, etc. R. Co. v. Timmerman, 61 Tex. 660; Polh- 
ans y. Atchison, ete. R. Co., 45 Mo. App. 153; Eddy v. 
Lafayette, 4 U.S. App. 247, 49 Fed. Rep. 807; Louis 
ville, etc. R. Co. v. Reese, 85 Ala. 497, 5 South. Rep. 
283, 7 Am. St. Rep. 69; Galveston, ete. R. Co. ¥. 
Horne, 69 Tex. 648,9 S. W. Rep. 440; Tilley v. St 
Louis, ete. R. Co., 49 Ark. 535,6S. W. Rep. 8; Mis 
souri, etc. R. Co. v. Goode (Tex. Civ. App.), 26 8. W. 
Rep. 441; Galveston, etc. R. Co. v. Rhiner (Tex. Civ. 
App.), 25 S. W. Rep. 971; Galveston, ete. R. Co. ¥ 
Dolores Land, ete. Co. (Tex. Civ. App.) 26 S. W. 
Rep. 79; Kelsey vy. Chicago, ete. R. Co., 18. D. 80,4 
Am. & Eng. R. Cas. 43, 45 N. W. Rep. 204; White % 
Chicago, ete. R. Co., 1S. D. 326, 47 N. W. Rep. 14639 
L. R. A. 324, 45 Am. & Eng. Cas. 565; Daly v. Chi 
cago, etc. R. Co., 43° Minn. 517, 45 N. W. Rep. 61]; 
Koontz vy. Oregon R. & Nav. Co., 20 Or. 3, 43 Am. & 
Eng. R. Cas. 11, 23 Pac. Rep. 820; Engle v. Chicago, 
ete. R. Co. Co., 77 Iowa, 661, 666,37 N. W. Rep. 6; 
42 N. W. Rep. 512; Miller v. St. Louis, etc. R. Co., 9 
Mo. 389; Union Pac. R. Co. v. Keller, 36 Neb. 189, 
N. W. Rep. 420; East Tennessee, etc. R. Co. y. Hesel 
90 Ga. 11,158. E. Rep. 828; East Tennessee, ete. R. 
Co. v. Hall, 90 Ga. 17,16 S. E. Rep. 91; Simpson % 
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gence, on correct theories of procedure, car- 
ries the question of negligence to the jury; 
and it becomes a question for them to decide 
whether the evidence produced by the rail- 
way company is sufficient to rebut the pre- 
sumption." Cases are not wanting which 
deny this presumption and require, for the 
purpose of making out a prima facie case, 
other evidence, direct or circumstantial, tend- 
ing to prove negligence, than the mere fact 
that the fire was communicated by a passing 
locomotive.” On any theory of this ques- 


East Tennessee, etc. R. Co., 5 Lea (Tenn.), 456; Seska 
y. Chicago, etc. R. Co., 77 Iowa, 187, 41 N. W. Rep. 
596; Galveston, ete. R. Co. v. Horne, 69 Tex. 643, 9 S. 
W. Rep. 440; Gulf, etc. R. Co. v. Benson, 69 Tex. 407, 


5 S. W. Rep. 822, 5 Am. St. Rep. 74; Mis- 
souri Pac. R. Co. v. Bartlett, 69 Tex. 79, 6 
§ W. Rep. 549; Atchison, ete. R. Co. v. Gib- 


son, 42 Kan. 34, 21 Pac. Rep. 788; Cronk y. Chi- 
cago, etc. R. Co., 38, S. D. 3, 52 N. W. Rep. 420; White 
y. Chicago, etc. R. Co.,1 8S. D. 326, 47 N. W. Rep. 146, 
9L. R. A. 824,45 Am. & Eng. R. Cas. 565; Fort Scott, 
etc. R. Co. v. Garracker, 46 Kan. 511, 26 Pac. Rep. 
1027; Logan v. Wabash, etc. R. Co., 43 Mo. App. 71; 
Hoover v. Missouri Pac. R. Co., 115 Mo. 77; 16S. W. 
Rep. 480; Biering v. Gulf, etc. R. Co., 79 Tex. 584, 15 
8. W. Rep. 576. Contra: Fort Worth, etc. R. Co. v. 
Tomilson (Tex. App.), 16 8S. W. Rep. 866; Union Pac. 
R. Co. v. Keller, 36 Neb. 189, 54 N. W. Rep. 420. 

ll Atchinson, ete. R. Co. v. Bales, 16 Kan. 252. 
Compare Atchison, etc. R. Co. v. Campbell, 16 Kan. 
200. 
2 Burroughs v. Housatonic, etc. R. Co., 15 Conn. 
124; Indiana, ete. R. Co. v. Paramore, 31 Ind. 1438; 
Sheldon v. Hudson River R. Co., 14 N. Y. 218; MeCaig 
y. Erie R. Co., 8 Hun (N. Y.),599; Rood v. New York, 
ete. R. Co., 18 Barb. (N. Y.) 80; Collins v. New York, 
ete. R. Co., 5 Hun (N. Y.), 508; Case v. Northern, ete. 
R. Co., 59 Barb. (N. Y.) 644. But see Kansas, etc. R. 
Co. v. Butts, 7 Kan. 194; Atchison, etc. R. Co. v. Stan- 
ford, 12 Kan. 354; Railroad Co. v. Yeiser, 8 Pa. St. 
966; Huiett v. Philadelphia, ete. R. Co., 23 Pa. St. 
878; Hull vy. Sacramento, ete. R. Co., 14 Cal. 387; 
Henry v. Southern Pac. R. Co., 50 Cal. 176; 
Ellis vy. Portsmouth, ete. R. Co., 2 Ired. 188; 
Jefferis v. Philadelphia, ete. R. Co., 3 Houst. 
447; Gandy v. Chicago, ete. R. Co., 30 Iowa, 
#20; McCummons v. Chicago, etc. R. Co., 33 Lowa, 
187; Garrett y. Chicago, ete. R. Co., 36 Iowa, 121 (rule 
since altered in Iowa by statute); Ruffner v. Cincin- 
nati, etc. R. Co., 7 Cent. L. J. 316, 34 Ohio St. 96. See, 
however, in support of the text, Smith v. London, etc. 
R. Co., L. R.6C. P.14; Burke v. Louisville, ete. R. 
Co., 7 Heisk. (Tenn.) 451; Pittsburgh, etc. R. Co. v. 
Hixon, 110 Ind. 225. See also Lake Erie, ete. R. Co. 
y. Lowder, 7 Ind. App. 537, 34 N. E. Rep. 447; Chi- 
cago, ete. R. Co. vy. Ostrander, 116 Ind. 259, 12);West 
718, 15 N. E. Rep. 227, overruling, on the question, 
the decision of the same court on a prior appeal. 
Pittsburgh, ete. R. Co. v. Hixon, 79 Ind. 111. The 
Indiana court fell into the error of supposing that 
the American cases, except in those States where the 
subject is regulated by statute, generally concur in 
the view which it finally takes. It is true that this 
View seems to be established in New York. Rood v. 
New York, ete. R. Co., 18 Barb. 80; Fields v. New 








tion, the emission by the locomotive of coals 
or sparks of extraordinary size or in extraor- 
dinary quantities will be accepted as prima 
facie evidence of negligence; and this is 


York Cent. R. Co., 32 N. Y. 329, 349, per Davis, J.; 
McCraig v. Erie R. Co., 8 Hun (N. Y.), 599; Collins v. 
New York, etc. R. Co., 5 Hun (N. Y.), 508. The case’ 
of Sheldon v. Hudson River R. Co., 14 N. Y. 218, 
which has been quoted to this doctrine, does not so 
decide. And in Pennsylvania: Philadelphia, etc. Kk. 
Co. v. Yerger, 738 Pa. St. 121. This case is rendered 
almost valueless from the fact that the court, forget- 
ting that it is merely an appellate court, assumes the 
office of the jury and decides the whole question 
upon the evidence adduced by the defendant, thus 
usurping the province of the jury by passing upon 
the credibility of the witnesses. The same court in 
subsequent cases hold that the mere fact that after 
the passage of a train, dry matter and other combust- 
ible materials are discovered on fire along the line of 
the railroad, is not evidence that the appliances upon 
the engine were not of the best construction to pre- 
vent such a catastrophe, or that they were out of re- 
pair,since the judges are so expert in railroad fires that 
they judicially know that all engines scatter fire more 
or less; and therefore they hold that the landowner 
who is destroyed is bound to prove—what he can sel- 
dom prove, and what he must prove, if at all, by the 
mouths of the employees of the defendant—the nega- 
tive proposition that the particular engine, which he 
can seldom identify, was not properly constructed in 
this respect, or was not kept in proper repair. Jen- 
nings v. Pennslyvania, etc. R. Co., 93 Pa. St. 3387; 
Reading, etc. R. Co. v. Latshaw, 93 Pa. St. 449. It is 
certainly a sound view that the negligence of the rail- 
way company in communicating the fire may be 
proved wholly by circumstantial evidence, and that 
there need not necessarily be direct proof of any par- 
ticular act or omission upon which the luw predicates 
negligence. Atchison, etc. R. Co. v. Bales, 16 Kan. 
252. Compare Atchison, etc. R. Co. v. Campbell, 16 
Kan. 200. When the question is so taken to the jury 
upon circumstantial evidence, it is not competent for 
the judge, usurping the functions of the jury, to with- 
draw the question from them, because he may sup- 
pose that the evidence of negligence thus delivered 
to them has been rebutted by evidence adduced for 
the defendant. Atchison, etc. R. Co. v. Bales, 16 Kan. 
252; Sappington v. Mo. Pac. R. Co., 14 Mo. App. 86, 
90; Brown v. Mo. Pac. R. Co.,13 Mo. App. 462; Green- 
field v. Chicago, etc. Co., 83 Iowa, 270, 276; Babcock 
y. Chicago, etc. R. Co., 62 Iowa, 593, on second ap- 
peal, 72 Iowa, 197; Johnston v. Northern Pac. R. Co., 
1N. D. 354; Kurz, ete. Ice Co. v. Milwaukee, ete. R. 
Co., 84 Wis. 171, 53 N. W. Rep. 850. This question 
was correctly considered in Johnston v. Northern 
Pac. R. Co., 1 N. D. 354, and is erroneously consid- 
ered in a later case in the same court, where the 
court, imagining itself to be a sort of legislature, con- 
cludes its observations in the following language: 
‘*We therefore, establish it as a rule in this State, that 
the court must, in the first instance, determine the 
question whether the inference of negligence arising 
from the mere setting out of the single fire, has been 
fully overthrown.” Smith v. Northern Pac. R. Co., 3 
N. D. 17, 538 N. W. Rep. 173. 
18 McCraig v. Erie R.Co.,8 Hun (N. Y.), 599; Suger- 
man v. Manhattan R. Co., 42 N. Y. St. Rep. 30, 





16 N. Y. Supp. 533 (where the sparks were “‘al- 
most as large as a walnut’’), See also, Missouri 
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especially so where the evidence shows that 
coals or sparks of such size or in such 
quantities will not be emitted from engines 
properly equipped, kept in proper repair, and 
properly managed." 

III. When this Presumption Deemed Re- 
butted.—On principle, this presumption is not 
rebutted until the railway company produces 
evidence satisfactory to the jury, which neg- 
atives all the elements of negligence stated 
in the first of the preceding paragraphs, 
namely: that its locomotive was properly 
constructed and properly managed, and that 
there were no negligent accumulations of 
combustible material upon its right of way, 
except, in the last case, where it is shown 
that the fire did not first ignite within the 
limits of its right of way. In other cases the 
presumption is generally rebutted by evidence 
which satisfies the jury that the locomotive 
was properly constructed and that it was 
properly managed at the time when the fire 
was communicated.” 


Pac. R. Co. v. Texas, etc. R. Co., 81 Fed. Rep. 
526; Brusberg v. Milwaukee, etc. R. Co., 55 Wis. 106; 
Lehigh Valley R. Co. v. McKeen, 90 Pa. St. 122, 35 
Am. Rep. 644; Frace v. New York, ete. R. Co., 68 
Hun (N. Y.), 325, 52 N. Y. St. Rep. 102, 22 N. Y. Supp. 
958; Jacksonville, etc. R. Co. v. Peninsular, etc. R. 
Co., 27 Fla. 1157, 9 South. Rep. 661. 

14 Louisville, etc. R. Co. v. Taylor, 92 Ky. 55, 
13 Ky. L. Rep. 378, 17 S. W. Rep. 198. See also, 
Mobile, etc. R. Co. v. Gray, 62 Miss. 883; Sugerman v. 
Manhattan, etc. R. Co., 42 N. Y. St. Rep. 30, 16 N. Y. 
Supp. 538; Ruppel v. Manhattan R. Co., 18 Daly (N. 
Y.), 11; Ashley vy. Manhattan R. Co., Id. 205; Burke 
v. Manhattan R. Co., 13 Daly (N. Y.), 75. But see 
Flinn v. New York, etc. R. Co., 142 N. Y. 11, 58 N. Y. 
St. Rep. 431, 50 Alb. L. J. 107, 36 N. E. Rep. 1046, 
which is opposed alike to sound reason and to nearly 
all the judicial authority upon the question. Clearly, 
where there is evidence that the locomotive scattered 
fire in,this manner it is not rebutted by evidence that it 
was supplied with the most improved spark-arrester, 
but the question will remain with the jury. Lehigh 
Val. R. Co. v. McKeen, 90 Pa. St. 122, 35 Am. Rep. 
44, 

15 Palmer vy. Missouri Pac. R. Co., 76 Mo. 217; John- 
son v. Northern Pac. R. Co., 1 N. D. 3854, 48 N. W. 
Rep. 227, 45 Am. & Eng. R. Cas. 554; Greenfield v. 
Chicago, etc. R. Co., 83 Iowa, 270,49 N. W. Rep. 95. 
When, therefore, in an action against a railroad com- 
pany for damages caused by fire from its locomotives, 
the only evidence offered to rebut the charge of negli- 
gence consisted of affidavits of the master mechanic 
of the road as to the condition of certain locomotives 
as to stacknets, ashpans, etc., and the evidence did 
not disclose whether the fire complained of was 
caused by either or all of such engines, it was held 
that the plaintiff was entitled to damages. Missouri 
Pac. R. Co. v. Texas Pac. R. Co., 33 Fed. Rep. 360. 
See also, Johnson v. Northern Pac. R. Co., 1 N. D. 
354; Gulf, etc. R. Co. v. Witte, 63 Tex. 295,48. W. 
Rep. 490; Roontz v. Oregon R. & Nay. Co., 20 Or. 3, 





IV. Other Questions of Evidence in These 
Cases. — The courts are generally agreed 
that evidence that the fire sprang up immedi- 
ately or very soon after the passage of a 
train of the defendant, and that there was 
no fire in the vicinity before and no other 
apparent cause for a fire, is admissible and 
sufficient, prima facie, to warrant a jury in 
finding that the fire was emitted from a pass- 
ing locomotive of the railroad company.” It 
is not always necessary for the injured land- 
owner to prove from what particular locomo- 
tive the fire was communicated, but it may 
be sufficient for him to prove, by facts and 
circumstances, that it was communicated 
from some of them ;”” and there is a view that 
the prima facie case thus made is rebutted 
by proof that all the locomotives of the com- 
pany used on the day in question were in 
good order, properly equipped and properly 


43 Am. & Eng. R. Cas. 11, 23 Pac. Rep. 820; Daly vy, 
Chicago, ete. R. Co., 48 Minn. 517, 45 N. W. Rep. 61L 
There are holdings to the effect that the presumption 
is rebutted by evidence which satisfies the jury that 
the engine was properly equipped and that those in 
charge of it were competent and skillful. Buliss vy. 
Chicago, ete. R. Co., 76 Lowa, 680, 39 N. W. Rep. 246, 
This seems to have been the conception of Pardee, J., 
in Missouri Pac. R. Co. v. Texas Pac. R. Co., 31 Fed. 
Rep. 526. But this does not go far enough, since 
those in charge of the engine may have been compe 
tent and skillful, and yet negligent in the particular 
instance. Indiana, etc. R. Co. v. Craig, 14 Ill. App. 
407; Chicago, ete. R. Co. v. Quiantance, 58 Ill. 389; 
Simpson v. East Tennessee, etc. R. Co., 5 Lea (Tenn.), 
456. Positive testimony of the employees of the 
railway company to the effect that the locomotive was 
properly constructed andin proper repair still leaves 
the question to the jury, since the jury may not be 
lieve them. Kurz, ete. Ice Co. v. Milwaukee, ete. R. 
Co., 84 Wis. 171, 53 N. W. Rep. 850. That evidence to 
the effect {that an unusual number of sparks were 
thrown from the engine is not rebutted by evidence 
given by the engineer that “the handled the engine 


very carefully, not any differently from what he gen- . 


erally did,”’—see Johnson y. Chicago, ete. R. Co., 31 
Minn. 57. 

16 Union Pac. R. Co. v. De Busk, 12 Colo. 294, 0 
Pac. Rep. 752,3 L. R. A. 350, 2 Denver Leg. News, 
122; Dean v. Chicago, etc. R. Co., 39 Minn. 413, 40 N. 
W. Rep. 270; Norfolk, etc. R. Co. v. Bohannan, 85 Va 
293, 7S. E. Rep. 236; Hagen v. Chicago, ete. R. C04 
86 Mich. 615, 49 N. W. Rep. 509, 49 Am. & Eng, RB 
Cas. 670; Kenney v. Hannibal, ete. R. Co., 70 Mo. 243, 
70 Mo. 252; Chicago, etc. R. Co. v. Emmons, 42 Il 
App. 188; Genung v. New York, etc. R. Co., 21 N. ¥ 
Sup. 97, 50 N. Y. St. Rep. 511; Gram v. Northern Pae 
R. Co., 1 N. D. 252, 46 N. W. Rep. 972, 45 Am. & Eng. 
R. Cas. 544; Redmond v. Chicago, etc. R. Co., 76 Mo 
550; Karson v. Milwaukee, etc. R. Co., 29 Minn. 13} 
Lake Erie, etc. R. Co. v. Helmerick, 29 Ill. App. 27 

17 Union Pac. R. Co. v. Keller, 36 Neb. 189, 198, 
N. W. Rep. 420; Tribette v. Illinois, etc. R. Co., 7 
Miss. 212; Bevier v. Delaware, etc. R. Co., 13 Hum 
(N. Y.), 254. 
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operated.’ On the other hand, decisions are 
not wanting which deny that the mere fact 
that the fire breaks out upon or near the 
right of way of a railway company after 
trains have passed, will furnish evidence 
upon which a jury may infer that such fires 
were communicated by some locomotive of 
the defendant or otherwise proceeded 
from its negligence.” A very peculiar rule 
of evidence applicable to this subject, and 
one which there is no space here to discuss, 
is that the plaintiff may show that other en- 
gines of the defendant, about the time of the 
fire in question, scattered fire and ignited 
combustible matter along the line of the rail- 
way.” But decisions are met with denying 

18 Biering v. Gulf, etc. R. Co., 79 Tex. 584, 15S. W. 
Rep. 576. Compare Tribette v. Illinois Cent. R. 


Co., 71 Miss. 212, 13 South. Rep. 899. 


19 See, for example, Denver, etc. R. Co. v. De 


’ Graff, 2 Colo. App. 42,29 Pac. Rep. 664; Denver, etc. 


R. Co. v. Moron, 3 Colo. App. 155, 32 Pac. Rep. 345; 
Musselwhite v. Atlantic, ete. R. Co. v. Latshaw, 93 
Pa. St. 449; Jennings v. Pennsylvania R. Co., 93 Pa. 
St. 337. That such evidence is not alone sufficient but 
may become so when considered in connection with 
other facts, see Fish v. Chicago, ete. R. Co., 81 Iowa, 
280,46 N. W. Rep. 998. That the fact that the em- 
ployees assisted in putting out the fire is not an evi- 
dentiary fact to prove negligence in the company in 
setting it,—see Denver, etc. R. Co. v. Morton, 3 Colo. 
App. 155,32 Pac. Rep. 345. Evidentiary facts tend- 
ing to show negligence: Chicago, etc. R. Co. v. Will- 
iams, 131 Ind. 30, 30 N. E. Rep. 696; Read v. Pennsyl- 
vania R. Co., 44 N. J. L. 280; Texas, etc. R. Co. v. 
Tankersley, 63 Tex. 57; Jones v. Michigan, C. R. Co., 
59 Mich. 437, 26 N. W. Rep. 662; Moore v. Chicago, 
ete. R. Co., 78 Wis. 120, 47 N. W. Rep. 278. As to the 
duty of keeping its right of way clear of combustible 
materials, see ante, note 4; Mills v. Chicago, ete. R. 
Co., 76 Wis. 22,45 N. W. Rep. 225; Whiting v. Chi- 
cago, etc. R. Co., 5 Dak. 90, 37 N. W. Rep. 222; Gal- 
veston, etc. R. Co. v. Hertzing, 3 Tex. Civ. App. 296, 22 
8. W. Rep. 1018; Brusberg v. Milwaukee, ete. R. Co., 
55 Wis. 106; Union Pac. R. Co. v. Jones, 9 Colo. 279; 
Westfall v. Erie R. Co., 5 Hun (N. Y.), 75; Frankford, 
ete. Turnpike Co. v. Phila., etc. R. Co., 54 Pa. St. 
845; St. Joseph, etc. R. Co. v. Chase, 11 Kan. 47; Be- 
vier vy. Delaware, etc. R. Co., 18 Hun (N. Y.), 254; 
Lewis v. Chicago, Milwaukee, etc. Ry. Co., 57 Lowa, 
127. 

*” Henry v. South Once. R. Cv., 50 Cal. 176; Steele v. 
Pacific Coast R. Co., 74 Cal. 828, 15 Pac. Rep. 851; 
Home Ins. Co. v. Pennsylvania, etc. Co., 11 Hun (N. 
Y.), 182; Pennsylvania, R. Co. vy. Stranahan, 79 Pa. 
8t. 405; Piggott v. Eastern, etc. R. Co., 3 C. B. 230; 
Burke y. Louisville, etc. R. Co., 7 Heisk. (Tenn.) 451; 
Field vy. New York, etc. R. Co., 32 N. Y. 389; Longa- 
baugh v. Virginia, etc. R. Co., 9 Nev. 271; Ross v. 
Boston, etc. R. Co., 6 Allen (Mass.), 86; Smith v. Old 
Colony R. Co., 10 R. I. 22; Sheldon v. Hudson River 
R. Co., 14 N. Y. 221; Field v. New York, ete. R. Co., 
82N. Y. 339; Chase vy. St. Joseph, etc. R. Co., 11 Kan. 
47; Huyett v. Philadelphia, etc. R. Wo., 23 Pa. St. 378; 
Railroad Co. vy. Yeiser, 8 Pa. St. 366; Westfall v. Erie 
R. Co., 5 Hun (N. Y.), 75. 





this rule ; and, on the other hand, there are 
decisions to the effect that the railway com- 
pany may prove, in its exoneration, that 
other engines did not scatter fire.” 

St. Louis, Mo. Srymour D. THompson. 

21 Coale v. Hannibal, etc. R. Co., 60 Mo. 227; Lester 
v. Kansas, etc. R. Co., 60 Mo. 265, 2 Cent. L. J. 641. 


22 Atchison, ete. R. Co. v. Stanford, 12 Kan. 354; 
Cleveland v. Grand Trunk R. Co., 42 Vt. 449. 








CARRIERS OF PASSENGERS—TICKET HOLDERS 
RIGHTS. 


SAMUEL R. CALLAWAY V. JESSIE MELLETT. 
Indiana Appellate Court, May 26, 1896. 


1. Where facts pleaded are such as may be con- 
strued as proceeding on different theories in the state- 
ment of a cause of action, the construction placed 
thereon by the trial court will be followed. 


2. A railroad passenger ticket is evidence of the 
terms and regulations on which the company con- 
tracts to carry, and, when a passenger accepts this 
ticket, its terms constitute the contract between the 
company and passenger. 


3. As between the passenger and conductor, the 
former had no right to insist on being carried on the 
ticket tendered; but under the facts disclosed, he was 
rightfully on the train, and was entitled to exemplary 
damages for wrongful ejection. 

4. Where a passenger called and paid for a ticket 
from F to K, and the agent gave him an unused 
coupon of an excursion ticket, and upon inquiry as to 
its validity the agent assured him thatit wasall right, 
and that it would be accepted by the conductor; the 
depot being so poorly lighted as to unable him to read 
the ticket, and that relying on the agent’s assurance, 
he boarded the first train for his destination, tendered 
his ticket, which was worthless by reason of expired 
limitation, and upon refusal to pay fare was ejected: 
Held, that the passenger was without fault, and could 
recover damages for his ejection. 


Ross, J.: The appellee sued and recovered 
judgment in the Grant Circuit Court, in the sum 
of $500, against Samuel R. Callaway, receiver of 
the Toledo, St. Louis & Kansas City Railroad 
Company. 

Two specifications of error have been assigned 
in this court; the first being that ‘‘the court erred 
in overruling the demurrer to the complaint,”’ and 
the second that ‘the court erred in overruling the 
appellant’s motion for a new trial.” 

No objection to the sufficiency of the facts al- 
leged in the complaint to constitute a cause of 
action has been pointed out; hence the first 
specification of error is deemed waived. 

Counsel do urge, however, that the facts al- 
leged, and upon which this action is predicated, 
sound in both contract and tort, and are so 
blended that it is impossible to determine upon 
which theory the complaint proceeds. It is weil 
settled that a complaint must proceed upon a 
single definite theory (Telegraph Co. v. Reed, 96 
Ind. 195; Jackson v. Landers, 134 Ind. 529), and 
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that the plaintiff must recover ‘‘secundum allegata 
et probata,”’ or not at all. Railway Co. v. Burger, 
124 Ind. 275. ‘The object of pleading is to pre- 
sent, in a distinct and definite. form, questions of 
fact for trial; and if ambiguous pleadings are 
tolerated, no issue can be framed which will pre- 
sent in an intelligent form questions for trial. and 
perplexity and confusion will necessarily result. 
It is no great hardship to require obedience to 
rules of pleading and logic, and in order to bring 
the parties to an issue, it is necessary to require 
them to make their pleadings conform to some 
definite theory, and to be sufficient upon that 
theory,’’ says Elliott, C. J., in the case of Tele- 
graph Co. v. Reed, supra. A complaint should 
not be so drafted that it is susceptible of more 
than one construction. It cannot be made elastic, 
so as to bend or take form with the varying views 
of counsel. Mescall v. Tully, 91 Ind. 96; Rail- 
road Co. vy. Levy, 127 Ind. 168. In ordgr that 
there may be no changing front, as it were, as the 
case proceeds, the facts alleged should be so 
clearly stated and free from uncertainty or am- 
biguity that the theory upon which the pleading 
proceeds cannot be mistaken. But when the 
facts pleaded are such that they are susceptible 
of more than one construction, so that they may 
be construed as proceeding upon different theories 
in the statement of the cause of action, the con- 
struction placed upon them by the trial court will 
be the theory on which they will be considered 
by this court on appeal. Railroad Co. v. Debolt, 
10 Ind. App. 174. The theory upon which the 
complaint proceeds is, as we view it, to recover 
damages from the appellant for a tortious breach 
of its contract of carriage, resulting in the appel- 
lee’s wrongful expulsion from its train. 

Tere is little, ifany, conflict in the adjudicated 
cases that, as between the passenger and the con- 
ductor, the face of the ticket is conclusive evi- 
dence of the passenger’s right toride. Bradshaw 
v. Railroad Co., 135 Mass. 407; McCay v. Rail- 
way Co., 34 W. Va. 65; Townsend v. Railroad 
Co., 56 N. Y. 295; Boyland v. Railroad Co., 132 
U. S. 146. Under the earlier adjudications, it 
was held that a railroad ticket was merely a re- 
ceipt or token evidencing the payment of passage 
money, and showing that the purchaser had paid 
the toll enabling him to ride from one point to 
another. Hubbard v. Railroad Co.,15 N. Y. 455; 
Dietrich v. Railroad Co., 71 Pa. St. 432; Railroad 
Co. vy. Bartram, 11 Ohio St. 457. The latter hold- 
ings, however, are that the ticket is the contract 
between the purchaser and the railroad company. 
Sleeper v. Railway Co., 100 Pa. St. 259; Railway 
‘Co. v. Bennett, 1 C. C. A. 544. And our own su- 
preme court, in the case of Railroad Co. v. Fitz- 
gerald, 47 Ind. 79, held that the terms expressed 
on the ticket constituted a contract between the 
company and the purchaser, and that he was 
bound thereby. Ifa ticket is to be considered 
merely as a receipt or voucher for money paid in 
consummation of the passenger's part of a contract 
entered into, whereby the carrier agreed to trans- 





port him from one place to another, the right to 
demand passage upon its presentation must be 
limited to the person who paid the money and 
received the ticket, for itis with such person only 
that the carrier contracted; and the mere delivery 
of the ticket to another would not transfer the 
rights of the transferer to the transferee, and the 
carrier would have no contract to fulfill with the 
latter, because he made no contract with him, 
The rights of one party under a contract cannot 
thus be transferred. True, the law imposes upon 
railroad companies the duty of accepting and 
carrying all proper persons who apply for passage 
from one station to another station on its line, but 
italso permits the company to regulate, in its 
own way, the manner of receiving and carrying 
such applicant. The ticket is evidence of the 
terms and regulations upon which the company 
agrees to carry, and, when the passenger has ac- 
cepted the ticket, he is bound by its terms ag 
much as if he had, by formal agreement, entered 
into such contract with the company. We must, 
therefore, give to a ticket a more extensive signi- 
fication than a mere receipt or voucher. A re- 
ceipt or voucher, strictly speaking, has none of 
the elements of a contract, for it does not require 
of the issuer the performance of any obligation 
or duty; it is simply evidence of payment or de- 
livery. Krutz v. Kraig, 53 Ind. 561. And this 
court, in Landers v. Fisher, 2 Ind. App. 64, says: 
‘A receipt proper is but the written acknowledg- 
ment of the person signing it that the money 
mentioned in it was delivered to him.’? A mere 
receipt may be explained, controlled, qualified, 
or even contradicted by parol evidence. Pauley 
v. Weisert, 59 Ind. 241; Beedle v. State, 62 Ind. 
26; Landers v. Fisher, supra. But when it is 80 
drafted as to impose an aflirmative obligation 
upon either party, it amounts to a contract, and 
must be construed, and the rights and obligations 
of the parties thereunder determined by the law 
of contract in general. The custom of railroads 
in the transportation of passengers to use tickets 
which entitle the holder, except in special cases, 
to be carried upon the terms designated thereon, 
has become so much a part of the business itself as 
to be recognized as a part of the law of the land. 
The purchaser of a ticket does not ordinarily enter 
into any special negotiations by which the carrier 
undertakes to carry him for the custom estab- 


lished by the carrier and those doing business 


with him has fixed the terms upon which he may 
be carried; and if he accepts a ticket limiting the 
time within which he may use it for passage, or 
designating the train upon which it shall be used 
he is bound thereby. This custom is established, 
and all seeking transportation are bound to take 
notice of it. Of course, the contracts of carriage 
may be general or special. For instance, the 
carrier may offer a ticket good upon certail 
trains within a specified time, and to be used only 
by the person purchasing it, and upon such 
terms as are embraced therein. Such a ticket, 
unless it is the kind regularly issued to all patrons 
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applying for passage, is special, and must be de- 
nominated as such. And when a passenger 
knowingly accepts a ticket containing limitations, 
and imposing upon him certain duties to make it 
available for passage, he is bound thereby. The 
ordinary ticket entitling the holder to passage 
embraces within its terms the duty which the 
law imposes upon the carrier to accept and carry, 
and general rules and regulations of the carrier, 
and the payment and acceptance of the fare nec- 
essary to entitle the purchaser to be carried. All 
of these elements are ingredient parts of the con- 
tract evidenced by the ticket issued by the car- 
rier to the passenger. It appears from the un- 
disputed evidence in this case that the appellee 
applied to the appellant’s ticket agent at Frank- 
fort for a ticket entitling him to ride on appel- 
lant’s train from Frankfort to Kokomo, and that 
he paid therefor the usual and ordinary amount 
required for a general passage ticket; that the 
agent gave him an unused coupon of an excur- 
sion ticket, but, when the ticket was given to 
him, he asked the ticket agent why he gave him 
such a ticket, and the agent assured him that it 
was all right and would be accepted by the con- 
ductor for his passage from Frankfort to Kokomo. 
It also appears that the appellant’s station or de- 
pot, at Frankfort , where the ticket was pur- 
chased, was so poorly lighted that appellee could 
not read what was printed or stamped on the 
ticket; but that, relying on the ticket agent's as- 
surance that the ticket was all right, he accepted 
it, and getting upon the first train going to his 
destination, tendered it to appellaut’s conductor, 
who examined it, and refused to accept it for 
passage, because it had, as shown on its face, be- 
come worthless for passage, on account of the ex- 
piration of the limited time designated therein for 
its use. When a purchaser accepts a ticket which 
he knows, or by the use of ordinary care he could 
ascertain, is not good for passage under the rules 
and regulations of the carrier, he cannot insist on 
being carried thereon, and then, in the event he 
is ejected for not having a value ticket, recover 
damages for such expulsion. There are cases 
holding that where the company’s ticket agent, 
by reason of his negligence, mistake, or inadver- 
fence, has given the purchaser the wrong ticket, 
the purchaser may recover damages from the 
company if he is refused passage on his ticket, 
but these cases all proceed upon the theory that 
the passenger was wholly without fault. This 
tule is eminently proper and just to both parties 
for the carrier should answer for the mistakes or 
negligence of its agents, to parties doing busi- 


. h€ss with such agents, when the parties are free 


from fault. The appellee, in good faith and 
Without any fault on his part, accepted from ap- 
Pellant’s ticket agent at Frankfort a ticket which 
tuch agent assured him would be accepted for his 
Passage. and, having no means of ascertaining 
that the ticket was not good for that purpose, he 
Wok passage on appellant's train. Under such 
titeumstances the appellant is liable. Appellee 











paid for a ticket which would entitle him to ride 
on appellant’s train from Frankfort to Kokomo, 
and, when he saw that the ticket agent was giv- 
ing him a ticket which he knew was not the ordi- 
nary ticket used, he asked the agent why he was 
giving him an excursion ticket, and the agent as- 
sured him it was good, and would be accepted by 
the conductor for his passage. It was not only 
right and proper, but it was appellee’s duty, 
when he saw and knew that the ticket tendered 
was not the ordinary and regular ticket used for 
passage, to inquire of the agent why he gave him 
such a ticket, and he had a right to rely upon the 
representations of the agent that it was good, and 
would be accepted by the couductor, unless he 
knew that the limit for its use had expired. 
There is no evidence that he had such knowledge. 
On the contrary, it appears that he did not know 
it. He was therefore free from fault. 

The only other question which has presented 
any serious doubt in our minds is as to whether 
or not the appellee was entitled to recover in this 
action exemplary or punitivedamages. It is true 
that, in actions for breach of a contract, exemp- 
lary or punitive damages are allowable only where 
the act complained of has been committed wil- 
fully and maliciously, or, in the absence of actual 
malice, where it has been committed under cir- 
cumstances of violence, oppression, outrage or 
wanton recklessness. Railroad Co. v. Orbann, 
119 Pa. St. 37; Railroad Co. v. Slusher, 19 Ohio 
St. 157; Patry v. Railroad Co., 77 Wis. 218. And 
it is also true that while, as between the con- 
ductor and the appellee, under the rules, the lat- 
ter had no right to insist on being carried on the 
ticket tendered, yet, under the facts disclosed in 
this case, he was rightfully on the train; hence 
was wrongfully ejected. Therefore, under the 
circumstances, the expulsion was wrongful. We 
find no reversible error in the record. Judgment 
affirmed. 

Davis, C. J., concurred in the result, but not in 
all the reasoning of Ross, J. 


NoTEeE.—Where a passenger calls for and pays for 
a ticket from one station on the railroad to another, 
but is, by mistake of the company’s agent, givena 
ticket which has expired, with which the passenger, 
without fault, boards the train, believing he has the 
proper ticket, is entitled to ride thereon the distance 
for which he has paid upon making the proper ex- 
planation to the conductor. Railroad Co. vy. Cates 
(Ind. App.), 41 N. E. Rep. 712. If the conductor re- 
fuses to heed the statements of the passenger, and 
ejects him from the train, his expulsion is wrongful, 
and the passenger is entitled to recover against the 
company for the consequences. Soif one boardsa 
train without aticket, by reason of the company’s 
negligent failure to afford him an opportunity to buy 
one, cannot be required to pay an excess over the 
ticket fare, but is entitled to be carried at the regular 
lowest ticket rate; and the conductor must listen to 
his explanation of the circumstances, or the company 
must respond if he ejects the passenger. A carrier ef 


passengers must necessarily answer for all the conse- 
quences naturally following a primary wrong. And 
while a conductor may act strictly in accordance with 
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the rules of the company, and do that only, which, 
according to its rules, he is authorized to do, it by no 
means follows that sucb conduct is rightful toward 
the passenger. Between himself and the company, 
its rules will justify the conductor, but not as between 
himself, as the company’s representative, and the 
passenger. Railway Co. v. Beckett (Ind. App.) 39 N. 
E. Rep. 429. Where the passenger has no ticket, or 
has a ticket so imperfect that it furnishes no sufficient 
evidence of being genuine, and the conductor has 
nothing to determine the passenger’s rights from ex- 
cept his explanations, he is not bound to take the same 
as true, unless his failure to have a ticket or a perfect 
ticket was due to the company’s fault. Railway Co. 
v. Conley, 6Ind. App. 16, 32 N. E. Rep. 96, 865. Ifa 
passenger really purchases and pays fora first class 
passenger ticket, with a return coupon attached, at 
the time he testifies he purchased it, and presents the 
same to a conductor, it would strongly tend to prove 
that his subsequent expulsion from the train was 
wrongful, no matter what the form or wording of the 
ticket may have been. Railway Co. v. Ault, 10 Ind. 
App. 661, 38 N. E. Rep. 492. Carrying out the principles 
underlying these decisions it is difficult to see how it 
is possible to escape the conclusion that when a pas- 
senger calls for and pays for a ticket to one place, but 
is, by the mistake of the company’s agent, given a 
different ticket from that desired, with which he, 
without fault, boards the train, believing he has the 
proper evidence, he is entitled to ride thereon the 
distance for which he has paid upon making proper 
explanation; and if the conductor refuses to heed his 
statements, the company will be liable. He has paid 
for his ride, and presented in good faith the only evi- 
dence given him by the company of his right to make 
the journey. Ifthe company has not furnished him 
the proper token to convey the fact to the mind of its 
conductor, the blame and jconsequences must rest 
upon the company, the party in fault rather than 
upon the passenger whois not. Godfrey v. Railway 
Co., 116 Ind. 30, 18 N. E. Rep. 61. 

Duty to Pay Fare.—Whether a passenger is bound 
to pay his fare a second time, and whether his refusal 
to do so can be considered in mitigation of damages is 
a question upon which the authorities are not in 
harmony. The usual contention is that, where the 
ejected passenger had the money with which he could 
have paid his fare, it was his duty to pay it to the 
conductor, and thereby have avoided the damages, 
occasioned by the act of the agent in selling him the 
ticket in question, and his expulsion from the train 
by the conductor. This contention, the Indiana court 
holds is not in accordance with the law. Railway v. 
Arnold, 8 Ind. App. 297, 34 N. E. Rep. 742. Where a 
railroad company choses to stand upon what it con- 
ceives to be its strict legal rights, it cannot afterwards 
be heard to complain if the passenger chose to do the 
same. “It comes with an ill grace,” said the cuurt, 
‘for a railway company, after it has pushed what it 
believed to be its rights to the last extremity, to say 
that, because it offered to carry the passenger if he 
would pay his fare (asecond time) the damages ought 
to be mitigated.”’ See Railroad Co. v. Fix, 88 Ind. 381. 

Contra: Where a passenger by virtue of his ticket 
was entitled to be carried over defendant road, such 
passenger cannot recover damages for being forcibly 
expelled from the train; it was his duty when notified 
by the conductor that he would not receive his ticket, 
to pay his fare under protest, or leave the train and 
hold the company responsible for the expulsion, with- 
out compelling the conductor to resort to force; for a 
passenger cannot recover for the force used by the 





conductor, which by his own act, he induced the con- 
ductor to resort to in order to put him off the train; 
Penna. Co. v. Connell (Ill. S. C.), 16 Leg. News, 82, 
(The last case cited has occasioned much comment 
and invited much criticism. See 16 Leg. News, 354, 359,) 
In arecent case the Supreme Court of Maryland in 
the case of Railway Co. y. Stockdale, 34 Atl. Rep. 880, 
held that a railroad ticket presented by a passenger 
is conclusive evidence of the extent of his rights, ag 
between him and the conductor of the train; and 
when, by its terms, it does not entitle him to passage, 
although the fault may be that of the railway com- 
pany or its agents, it is his duty to pay the fare de- 
manded, and seek his remedy for the breach of con- 
tract, and, on his refusal to pay, he may rightfully be 
ejected and no recovery can be had therefor. 

There is much conflict upon the question of the 
rights and duties of the conductor and passenger re- 
spectively, when an authorized agent sells a passen- 
ger a ticket different from what he asks and pays for, 
and one which does not entitle him to the passage de- 
sired. According to some authorities the conductor 
cannot be expected to jisten to explanations, and the 
passenger should either pay his fare or walk quietly 
off the train; and then sue for a breach ofthe con- 
tract; but should he attempt to remain on the train 
without paying fare, and is expelled, no recovery can 
be had. Peabody v. Ry. Co., 21 Oregon, 121; McKay 
v. Ry. Co., 34 W. Va.65; Weaver v. Ry. Co., 3 Thomp- 
son & Cook (N. Y.), 270; Sheldon v. Ry. Co., 29 Ohio 
St. 214; Townsend v. Ry. Co., 56 N. Y. 295; Frederick 
v. Ry. Co., 37 Mich. 342; Ry. Co. v. Vanatta, 21 Ill. 
188; Yorton v. Ry. Co., 54 Wis. 234; Rose v. Ry. Co, 
106 N. Car. 168. Others hold that the conductor has 
no right to expel the passenger, and if he does so, the 
company is liable in damages therefor. The latter 
would seem to be the better doctrine, it certainly has 
the support of the more recent cases. Murdocky. 
Ry. Co., 187 Mass. 293; Bradshaw v. Ry. Co., 18 
Mass. 407; Head v. Georgia Pac. Ry. Co., 79 Ga. 358; 
Ry. Co. v. Fix, 88 Ind. 381; Ry. Co. v. Martino, 2 Tex. 
Civ. App. 6384; Ry. Co. v. Bray, 125 Ind. 229; Hufford 
v. Ry. Co. (Mich. S. C.), 31 N. W. Rep. 544, and Ry. 
Co. v. Rice, 64 Md. 63. 

Ownership of Mileage Ticket.—A carrier may re 
strict the use of a ticket to the use of the original pur 
chaser. The words “not transferable,” printed on 
the ticket, will have that effect and a third party cau 
acquire no rights by virtue of such aticket. Way’ 
Ry. Co., 64 Iowa, 48; Cody v. Ry. Co., 4 Sawy. (U. 8) 
114. But it is held that if one, without attempting t 
conceal his identity, presents for his passage a nom 
transferable ticket issued to another, and his claimis 
recognized by the conductor, he is entitled to the 
rights of a passenger. Robstelli v. Ry. Co., 53 Fed. 
Rep. 796. It has also been held that a stipulation ia 
the ticket that it is not transferable and will be for 
feited if found in the hands of any but the party in 
whose name it is issued, will render the ticket liable 
to forfeiture, even in the hands ofthe original pur 
chaser, if he has, either intentionally or through neg 
ligence, permitted it to be used by another. Freder 
ick v. Ry. Co., 58 Md. 201. 

A Broker’s Title.—The modern mileage tickets at 
non-transferable, and the rule of carriers to confiscaté 
them has led to much annoyance and serious |itigr 
tion. When a passenger presents a mileage 
purchased from a scalper and made out for 
signed by athird person, thus attempting to commit 


fraud and forgery, has the conductor a right to tale 


the book up, as well as to collect fare? A justi¢ 
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and gave judgment for the scalper who brought suit 
to recover the value of the book; the common pleas 
court decided that he has, and reversed the first de- 
cision, and on appeal the circuit court reverses this 
and gives the scalper judgment for the full amount, 
with interest and costs. The judge held that there 
was nothing in the contract between the broker and 
the railroad company, whereby the latter acquired a 
title to the ticket because it was in the hands of a 
third party. The most the conductor could do would 
be to refuse to accept it from the third party and col- 
lect the regular fare. The broker, the court held, 
purchased the book and the title toit passed from the 
railroad company when it was sold. If the broker 
bought a mileage-book whereupon such an agreement 
had been signed by the original purchaser, it ig diffi- 
cult to see why this dishonest sale and purchase 
should be allowed to nullify the original contract and 
put the speculating purchaser in a better position 
than the legitimate buyer. Nor is it easy to believe 
that the higher courts will concur in sanctioning a 
fraudulent transaction, as the circuit court decision 
in this case seems to do. R. D. FISHER. 
Indianapolis, Ind. 
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1. ACCIDENT INSURANCE—Payment of Premium.— 
Where one, at the time of taking accident insurance, 
was a railroad employee, and contracted to pay the 
higher premium demanded on account of the hazard- 
ous employment, he is entitled to the benefits of the 
exception in the policy allowing railroad employees to 
board a moving train, though before his accident he 
had ceased to be such an employee and was a farmer. 
—EMPLOYERS’ LIABILITY ASSUR. CORP. OF LONDON V. 
ROCHELLE, Tex., 35S. W. Rep. 869. 

2. ADMINISTRATION—Claims Due Estate.—Where it 
does not appear that there has ever been a personal 
representative of a testator’s estate, a legatee cannot, 
in her own name, compel the payment of a claim ow- 
ing to the estate.—NICHOLSON Vv. COMMISSIONERS OF 
DARE COUNTY, N. Car., 248. E. Rep. 728. 

3. ADVERSE POSSESSION—Unintentional Inclosure.— 
The unintentional inclosure or use of a strip of land, 
owned by another, and lying next to the boundary, the 
location of which is not clearly known, will not consti- 
tute adverse possession.—EasSTt TENNESSEE IRON & 
CoaL Co. V. FERGUSON’S HEIRS, Tenn., 35 8S. W. Rep. 
900. 

4, ASSIGNMENT—Actions and Defenses Concerning 
Title.—A deed of land operates as an assignment to 
the grantee of all rights of action and defenses con- 
cerning its title and possession which belonged to his 
grantors.—FINK V. HENDERSON, Miss., 19 South. Rep. 
892. 

5. ASSOCIATION—By-laws—Expulsion of Member.—A 
mere breach of contract, without any moral delin- 
quency on the part of a member of a produce ex- 
change, is not within a by-law authorizing the board 
of managers, after a hearing, to expel a member for 
“fraudulent breach of contract, or any proceedings in- 
consistent with just and equitable principles of trade.” 
—PEOPLE V. NEW YORK PRODUCE EXCHANGE, N. Y., 44 
N. E. Rep. 84. 

6. ATTACHMENT OF REAL PROPERTY—Effect—Posses- 
sion of Court.—The levy of an attachment upon real 
estate gives to the court from which the process issues 
neither actual nor constructive possession of the prop- 
erty, but only creates a lien thereon in favor of the at- 
tachment creditor.—IN RE HALL & STILSON Co., U. 8 
C. C. (Cal.), 73 Fed. Rep. 527. 

7. BANKS AND BANKING—Refusal to Honor Check.— 
One who draws a check on a bank in which he has 
sufficient funds for its payment, not incumbered by an 
earlier lien in favor of the bank, may sue such bank 
for damages, on its refusal to pay the check to the 
drawee.—MT. STERLING NAT. BANK V. GREEN, Ky., 35 
8S. W. Rep. 911. 

8. Bonps—School District Bonds—Validity.—While 
bonds delivered by a school district in payment of 
judgments against it cannot be defeated, in the hands 
of innocent holders for value, without notice of their 
illegality, by showing that the judgments were ren- 
dered upon warrants issued in excess of the constitu- 
tional limit, defendant, in an action to cancel such 
bonds, must show that they were actually applied in 
payment of specific judgments, or that at least part of 
them were legal, particularly where it appears that 
more bonds were issued than were necessary to pay 
the judgments.—INDEPENDENT DIST. oF ROCK RAPIDS 
v. SOCIETY FOR SAVINGS OF CLEVELAND, OHIO, Iowa, 67 
N. W. Rep. 370. 

9. BANKS — Special Deposits. — Plaintiff, under an 
agreement with a bank, deposited with it $2,000, to se- 
cure the bank and the sureties it might procure, from 
liability as bail, and received a receipt reciting the de- 
posit, and that it was payable on return of the certifi- 
cate and release from liability on bail bond. The 
money, without the consent of plaintiff, went into the 
bank vaults through the regular channels: Held, that 
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the deposit was special, and therefore, on the insolv- 
ency of the bank, plaintiff did not stand merely in the 
same position as the general creditors of the bank.— 
ANDERSON V. PACIFIC BANK, Cal., 44 Pac. Rep. 1063. 

10. CARRIERS OF GOooDs—Connecting Lines.—Where 
goods shipped over several connecting lines are found 
to be injured when they reach their destination, there 
is no presumption that the injury occurred while the 
goods were in the hands of the first carrier.—FARMING- 
TON MERCANTILE Co. v. CHICAGO, B. & Q. R. Co., 
Mass., 44 N. E. Rep. 131. 

11. CARRIERS OF GOODS—Express Companies—Dam- 
ages.—In the shipment by an express company ofa 
corpse for burial, the company is required to use rea- 
sonable care to ship it by the most direct route.— 
WELLS, FarGO & CO.’S EXPRESS V. FULLER, Tex., 358. 
W. Rep. 824. 

12. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—A person who stands on the lower steps ofa 
street car moving four miles an hour, with one hand 
on the dasher rail and the other on the body rail, fac- 
ing toward the street, and intentionally leans beyond 
the car in order to look in the direction from which 
the car came, cannot recover for injury caused by 
striking his head against a post standing within three 
feet of the track, and visible from the car for a quarter 
of a mile.—CUMMINGS Vv. WORCESTER, L. &8. ST. Ry., 
Mass., 44 N. E. Rep. 126. 

13. CARRIERS OF PASSENGERS—Invalid Ticket.—A rail- 
road ticket presented by a passenger is conclusive evi- 
dence of the extent of his rights, as between him and 
the conductor of the train; and when, by its terms, it 
does not entitle him to passage, although the fault 
may be that of the railroad company or its agent, it is 
his duty to pay the fare demanded, and seek his rem- 
edy forthe breach of contract, and, on his refusal to 
pay, he may rightfully be ejected.—WESTERN MARY- 
LAND R. Co. Vv. STOCKDALE, Md., 34 Atl. Rep. 880. 

14. CARRIERS OF PASSENGERS—Limited Ticket.—A 
railroad ticket containing a stipulation that it is “good 
for a continuous passage on and from the date stamped 
onthe back” is limited to use upon the day it was 
dated, and such further time as is necessary to com- 
plete the continuous passage.—TExas & N. O. R. Co. 
Vv. POWELL, Tex., 35S. W. Rep. 841. 

15. CHATTEL MORTGAGES—Corporations.—A chattel 
mortgage by a corporation is not void because of the 
failure of the corporation to authenticate it by its 
seal.—FOWLER V. BELL, Tex., 35S. W. Rep. 822. 

16. CHATTEL MORTGAGES—Sufliciency of Description. 
—A chattel mortgage described the property as ‘‘one 
double buggy, one set bob sleighs, one wagon, one pair 
wagon scales in Waterville, Iowa, one pair small 
scales, three cutters, etc.:” Held, that the description 
was insufficient as tothe one pair of wagon scales.— 
GILCHRIST V. MCGLEE, Iowa, 67 N. W. Rep. 392. 

17. CONSTITUTIONAL LAW—Operation of Contracts.— 
The prohibition upon the passage of State laws im- 
pairing the obligation of contracts refers only to the 
laws of a State. and not to judicial decisions, or to the 
acts of State tribunals or officers under statutes in 
force at the time of the making of the contract the ob- 
ligation of which is alleged to have been impaired. 
The allegation in the bill filed in the circuit court that 
in certain proceedings, under which the defendant 
claimed, said court acted ‘‘entirely without jurisdic- 
tion, and without cover of authority, save as the agent 
and organ of said territory,” is too indefinite to show 
that such proceedings were wanting in due process of 
law, so as to confer jurisdiction on the federal courts. 
—HANFORD V. Davis, U.S. 8. C.,168. C. Rep. 1051. 

18. CONSTITUTIONAL LAW—Taxation—Municipal Cor- 
porations.—The charter of Asheville makes each street 
or portion of a street improved a taxing district, by re- 
quiring the cost of the total improvement on each 
street or portion of a street improved to be ascer- 
tained, and one-third thereof assessed on the property 
abutting on each side of the street, proportioned ac- 
cording to the ‘‘frontage”’ of each owner, and provides 





means whereby each property owner may contest hig 
assessment: Held, that such charter does not violate 
Const. art. 7, §9, requiring all taxes to be uniform, or 
art. 5, § 3, requiring uniform rule for taxing real estate 
according to its true value in money.—HILLIARD y, 
CITY OF ASHEVILLE, N. Car., 24S. E. Rep. 738. 


19. CONTRACT — Services — Evidence.—Where dece. 
dent, prior to her death, lived with the family of her 
son-in-law, evidence that, while she lived with her 
other children, no charge was made [for her mainte. 
nance, is admissible in an action against her adminis. 
trator by said son-in-law to recover board and services 
rendered.—HUFFORD V. NEHER, Ind., 44 N. E. Rep. 61, 


20. CONTRACT TO UNLOAD COAL — Performance, — 
Where plaintiff sent a vessel loaded with coal to de. 
fendant’s wharf, and, according to the custom in such 
cases, the master of the vesse! presented the bill of 
lading to defendant’s agent at the wharf, who entered 
the name of the vessel, and the date of its arrival, ina 
book kept forthat purpose, and indorsed a memoran- 
dum thereof on the bill of lading, and returned the 
same to the master, an implied contract arose, bind- 
ing defendant to unload the vessel within a reasonable 
time.—GARFIELD & PROCTOR COAL CO. V. FITCHBURG, 
R. Co., Mass., 44 N. E. Rep. 119. 


21. CONTRACT—Waiver of Breach.—The recognition 
of a contract as still in force by one of the parties, af- 
ter its breach by the other, when induced by a prom- 
ise to remedy the default, will not be a waiver of the 
breach.—MARSALIS V. THOMAS, Tex., 35 S. W. Rep. 
795. 

22. CONTRACTS—Interpretation.—In case a contract is 
partly written and partly of printed form, the writing 
controls in case of inconsistency of provisions.—DAvis 
v. RAVENNA CREAMERY CO., Neb., 67 N. W. Rep. 436. 


23. CONTRACTS—Stipulation as to Actions Thereon.— 
Where the written contract of employment between 
plaintiff and defendant stipulates that plaintiff shall 
commence no action relating to the employment until 
10 days after notice of the particulars of his claim shall 
have been served on defendant’s president or secre- 
tary, plaintiff cannot recover for services rendered, 
without proof of the giving of such notice.—PRUDEN- 
TIAL INS. CO. V. MYERS, Ind., 44 N. E. Rep. 55. 

24. CORPORATION—Assumption of Debt.—Defendant 
had a claim against a corporation, the property of 
which was purchased and debts assumed by a new 
corporation. Defendant pledged said claim, as col 
lateral security for his notes, to one who was the 
president and principal stockholder of the new corpo- 
ration, and also a partner ina bank. Held, in an ac 
tion on said notes by the assignee of said bank, whieh 
afterwards became the owner of said notes, that, from 
the fact that the new corporation assumed the pay- 
ment of the debts of the old, it would not be presumed 
that defendant’s claim was paid.—SAMPSON V. FOX, 
Ala., 19 South. Rep. 896. 

25. CORPORATIONS — Conditional Subscriptions to 
Capital Stock.—A corporation may take subscriptions 
to its capital stock conditioned that they shall be valid 
and binding on the subscribers only in case a certain 
aggregate amount is subscribed.—SHICK V. CITIZENS’ 
ENTERPRISE, Ind., 44 N. E. Rep. 48. 

26. CORPORATIONS — Directors.—Where the stock 
holders of a corporation have knowledge of the terms 
of the contract made with a firm as its selling agent, 
and of the relation of the members of the firm tothe 
corporation, and the firm continues to act under the 
contract without any attempt of the corporation #@ 
repudiate it or rescind it, it cannot recover back sums 
received by the firm as commissions, on the ground 
that the members of the firm were directors of the cor 
poration, and that, therefore, the contract of agency 
was invalid in its inception.—WARREN V. PARA RUB 
BER SHOE Co., Mass., 44 N. E. Rep. 112. 

27. CORPORATIONS—Subscriptions to Stock.—Defent- 
ant contracted with 8 to procure the incurporation of 
the plaintiff water company, the works of which were 
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to be erected by S, payment to be made partly in cash 
and partly in stock of the plaintiff company. The 
company was organized, defendant subscribing fora 
large amount of the stock. On the issue of 
the stock to defendant, he immediately assigned 
it to S, returning the certificates to the plaint- 
iff company, which, in turn, delivered them to §8, 
in payment of the construction of the waterworks: 
Held that, plaintiff having received the benefit of the 
full amount of the defendant’s subscription to the 
stock of the company, he was no longer liable tothe 
company on such subscription.—RIVERTON WATER Co. 
y. HUMMEL, Penn., 34 Atl. Rep. 851. 

28. CRIMINAL LAW — Murder—Premeditation.—When 
the purpose of killing is weighed long enough to form 
a fixed design to kill, and at a subsequent time, no 
matter how soon or how remote, it is put into execu- 
tion, there is sufficient premeditation and deliberation 
to constitute murder in the first degree.—STATE Vv. 
DOWDEN, N. Car., 24S. E. Rep. 722. 

29. CRIMINAL LAaw—Witnesses not Before Grand Jury. 
—Under Code, § 4421, requiring that in criminal cases no- 
tice shull be given to the defendant of the introduction 
of witnesses not examined before the grand jury, stat- 
ing the substance of what it is expected to prove by 
them, a notice reciting that certain persons would be 
introduced, and that it was expected to be proved by 
each of said witnesses that they were present when 
defendant was arrested, and saw what he did and 
heard what he said, was suflicient to render admis- 
sible the testimony of such witnesses as to statements 
made by the defendant at thetime of his arrest.—STATE 
v. HARLAN, Iowa, 67 N. W. Rep. 381. 

30. CRIMINAL TRESPASS—Destruction of Building.— 
In a prosecution for willfully tearing down a building 
situated on the lands of another, in violation of Rev. 
St. § 4441, it is essential for the State to prove that the 
buiiding in question was on the land of a person other 
than defendant, or the person under whom he seeks to 
justify the tearing down of the same, and for that pur- 
pose evidence of the legal title is admissible.—WERNER 
y. STATE, Wis.,67 N. W. Rep. 417. 

31, DECEIT—Sale— Material Misrepresentations.—False 
representations by a seller of corporate stock to one 
ofseveral contemporaneous buyers, in answer to spe- 
cific questions, that the others are paying the same 
price for their shares, is a misrepresentation of a ma- 
terial fact.—KILGORE v. BRUCE, Mass., 44 N. E. Rep. 
108. 

82. DEED—Bona Fide Purchaser—Quitclaim.—A pur- 
chaser by quitclaim deed is entitled to protection 
against a prior, but subsequently recorded deed, under 
1Rey. St. p. 756,§ 1, providing that every unrecorded 
conveyance shall be void as against a subsequent pur- 
chaser in good faith and for value of the same prop- 
erty whose “‘conveyance” shall be first duly recorded. 
—WILHEIM V. WILKEN, N. Y., 44 N. E. Rep. 82. 

33. DIVORCE—Alimony.—An action for divorce must 
be brought inthe county where the plaintiff resides, 
and when rightfully brought, and alimony is asked as 
an incident of the divorce, any lands of the defendant 
brought within the control of the court by proper 
iverments in the petition and notice may be awarded 
wsalimony, although they may lie in a county of the 
State other than where the action was brought.—WES- 
NER V. O'BRIEN, Kan., 44 Pac. Rep. 1090. 

%. EJECTMENT—Title to Support.—When one goes 
into possession of land under a contract of purchase 
Without paying the purchase money, he thereby ad- 
Wits the title of the vendor, and his tenure is at will, 
orin trust, rather than a disseisin.—GOODWIN V. MARK- 
WELL, Fla., 19 South. Rep. 885. 

%, ELECTIONS AND VOTERS —Apportionment Act— 
Constitutionality.—A suit to enjoin the holding of an 
election for members of the legislature under a certain 
‘pportionment act, on the ground that it was uncon- 
titutional, should not be entertained, there being no 
Other act under which it could be held.—FESLER Vv. 
Brayton, Ind., 44 N. E. Rep. 37. 








36. ELECTIONS AND VOTERS—Primaries.—The ‘‘Pu- 
rity of Elections Act” entitled ‘‘An act to promote the 
purity of elections by regulating the conduct thereof, 
and to support the privilege of free suffrage by pro- 
hibiting certain acts and practices in relation thereto, 
and providing for the punishment thereof,” does not 
apply to primary elections, which are merely ereations 
of political parties and associations, and may be held 
at such times and places, and on such terms and con- 
ditions, as may seem fit.—PEOPLE v. CAVANAUGH, Cal., 
44 Pac. Rep. 1057. 


37. ESTOPPEL IN Pals.—Where one, by his words or 
conduct, willfully causes another to believe in the ex- 
istence of a certain state of things, and induces him to 
act on that belief, so as to alter his own previous posi- 
tion, the former is concluded from averring against 
the latter a different state of things as existing at the 
same time.—BROWN V. ENO, Neb., 67 N. W. Rep. 434. 


38. EVIDENCE—Indorsers — Parol Evidence.—As be- 
tween indorsers of a note, one of whom has paid it, 
and sued the other for contribution, it may be shown 
by parol that their indorsements were for the benefit 
of other persons, and that atthe time of indorsement 
it was agreed that each should be liable for half.— 
KIEL V. CHOATE, Wis., 67 N. W. Rep. 431. 


39. EXECUTION—Creditor as Purchaser.—Where the 
creditor himself*purchases at the execution sale, he is 
entitled to have the payment of his debt, evidenced 
by his receipt, credited as a payment on his bid, in 
lieu of cash, where there is no question that his debt is 
a first lien on the purchase price.—BooTs v. RISTINE, 
Ind., 44 N. E. Rep. 15. 


40. FEDERAL COURTS — Discrimination against Na- 
tional Bank.—The fact that a State court decides in a 
suit by a national bank against a corporation that 
neither a national bank nor any other person can in 
such a suit recover more than the legal rate of interest, 
while it has previously expressed the opinion that, 
against a corporation under the State law, an individ- 
ual may recover more than the statutory rate, does 
not involve a discrimination against national banks, 
so as to authorize the review of the later decision by 
the supreme court.—UNION NAT. BANK OF CHICAGO V. 
LOUISVILLE, N. A. & C. Ry. Co., U. 8.8. C.,168.C. 
Rep. 1039, 

41. FEDERAL CouRTS—Jurisdiction—Citizenship.—An 
averment that the defendant in an action is an associ- 
ation of persons duly incorporated under the laws of 
a particular State is a sufficient allegation of citizen- 
ship for the purpose of giving jurisdiction tothe fed- 
eral courts.—BALTIMORE & O. R. CO. v. MCLAUGHLIN, 
U. 8. C. C. of App., 73 Fed. Rep. 519. 

42. FEDERAL CouRTS—Review of State Court—Obliga- 
tion of Contracts.—There is no ground for review of a 
State decision, upon the ground of the impairment of 
a contract, if such decision gives no effect tothe law 
of the State alleged to impairthe contract, and the 
State court decides the case on grounds independent 
of that law.—BACON V. STATE OF TEXAS, U. 8.8. C.,16 
C, Rep. 1023. 

43. FEDERAL COURTS—Time for Taking Exceptions.— 
Exceptions to the rulings of a court in the progress of 
a trial cannot be considered by an appellate court, 
upon writ of error, ifthe same were not taken at the 
trial, and before the verdict was rendered, though the 
omission to do so was in conformity to a practice pre- 
vailing in the trial court, but not embodied in a rule, 
by which exceptions were permitted to be taken after 
the close ofthe trial, and included in the bill of ex- 
ceptions as if taken at the proper time.—JOHNSON V. 
GARBER, U.S. C. C. of App., 73 Fed. Rep. 523. 

44, FRAUDS, STATUTE OF—Contract.—Under the stat- 
ute of frauds (Civ. Code, § 1624, subd. 6), requiring “an 
agreement authorizing or employing an agent or 
broker to purchase or sell real estate for compensa- 
tion or commission” to be in writing, a valid exten- 
sion of such a written agreement cannot be made by 
parol.—PLATT V. BUTC@ER, Cal., 44 Pac. Rep. 1060. 
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45. FRAUDS, STATUTE OF—Parol Trust.—To establish 
by parol an agreement whereby one who purchased 
land at asale wasto holdit intrust for another, it 
must be shown that the agreement was made ante- 
cedent to the sale; otherwise it will be within the stat- 
ute of frauds.—KELLY Vv. MCNEILL, N. Car., 24 S. E. 
Rep. 738. 

46. FRAUDULENT CONVEYANCES — Evidence.—In an 
action to set aside as fraudulent a conveyance in trust 
for certain creditors, evidence as to compensation re- 
ceived by the trustee is immaterial, the value of the 
property conveyed not being equalto the amount of 
the debts secured thereby.—VOOHEIS V. WALLER, 
Tex., 35S. W. Rep. 807. 


47. FRAUDULENT CONVEYANCES — Innocent Parties.— 
A mortgage madeto a trustee to secure several dis- 
tinct debts owing to different creditors is not rendered 
void, as to such of the creditors holding valid claims 
as are without notice or knowledge of any fraudulent 
purpose in the making ofthe mortgage, by the fact 
that there was such fraudulent purpose on the part of 
the mortgagors, participated in by the remaining 
creditors.—TEFFT V. STERN, U.S. C.C. of App., 73 Fed. 
Rep. 591. 


48. FRAUDULENT MORTGAGE — Transferee of Secured 
Notes.—Notes secured by a mortgage and vendor’s 
privilege pass to third persons with mortgage and 
privilege by which they are secured, unaffected by the 
unreality of the transaction (at the origin), of Which 
the holder by transfer had no notice.—DREYFOUS Vv. 
CHILDS, La., 19 South. Rep. 929. 


49. GARNISHMENT — Claimant.—Where a garnishee 
suggested a claimant, who appeared, thus dispensing 
with notice from plaintiff, judgment was properly ren- 
dered against the garnishee, from which claimant 
could not appeal; he not having furnished the afii- 
davit and bond which are jurisdictional fora claim 
suit, though plaintiff waived a written claim.—HOUSE 
v. WEST, Ala., 19 South. Rep. 913. 

50. GUARANTOR — Notice of Default of Debtor.—A 
guarantor is not entitled to notice of defaultin pay- 
ment by his principal, from the holder ofthe guaranty, 
when the principal, at maturity of the debt, is insolv- 
ent.—SULLIVAN V. FIELD, N. Car., 24S. E. Rep. 735. 

51. GUARANTY—Acceptance.—Defendant delivered to 
plaintiff a writing asfollows: ‘I hereby agree to hold 
myself responsible for, and agree to pay for, any goods 
and merchandise which may be purchased of you by 
L, to the amount of $500:” Held, that the contract was 
an original undertaking, on whick defendant was lia- 
ble without notice of its acceptance by plaintiff.—LANE 
Vv. MAYER, Ind., 44 N. E. Rep. 73. 

52. GUARANTY—Debt Maturing on Default in Inter- 
est.—A claim against a guarantor of payment matures, 


so as to become a direct obligation, not only on the 


day the guarantied debt becomes due, but on default 
in payment of interest or other preliminary obligation, 
when, by the terms of the contract, such default is 
made to precipitate maturity of the debt.—NEW YORK 
SECURITY & TRUST CO. LOMBARD INV. CO/OF KANSAS, 
U.S.C. C. (Mo.), 73 Fed. Rep. 537. 

53. Highway—Prescription.—Under Code, § 2031, pro- 
viding that, when an easement in land is claimed by 
prescription, the fact of adverse possession shall be 
proven by evidence distinct from the use, and that the 
party against whom the claim is made had express no- 
tice thereof, evidence of travel by the public over 
land, which commenced while it was uncultivated, the 
line of travel changing at times, and gates having been 
maintained across the road, is insufficient to show title 
to the road asa public highway by prescription.—GRAY 
v. Haas, Iowa, 67 N. W. Rep. 394. 

54. HiGHWways — Evidence.—In an action involving 
negligence in permitting a highway to remain in a 
dangerous condition, defendant cannot show that the 
road in question was in the same condition as any 
other road ofthat kind.—MCLAUGHLIN v. PHILADEL- 
PHIA TRACTION CoO., Penn., 34 Atl. Rep 863. 
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55. HOMESTEAD—Husband and Wife.—The provision 
contained in Const. art. 16, § 52, that a homestead shal} 
not be partitioned among the heirs of the decease 
during the lifetime of the surviving husband or wife, 
orso long as the survivor may elect to use or occupy 
the same, applies to devisees as well as heirs, and tg 
the separate property of the wife as well as that of the 
husband, and neither husband nor wife, who is the 
owner of the homestead of the parties, can dispose of 
it by willso as to deprive the survivor of the right to 
occupy it during life.—REED V. TALLEY, Tex., 358. W, 
Rep. 805. . 

56. HOMESTEAD — Mortgage by Feme Sole.—A widow 
with children, occupying certain land as a homestead, 
conveyed it to defendant, in order that he might useit 
as security for money he proposed to borrow. De 
fendant borrowed the money, giving a deed of trust on 
the property as security: Held, that a widow, beinga 
Jeme sole, with power to incumber her homestead, 
might also do so indirectly through another; and, 
upon sale under the deed of trust, it was immaterial 
whether the purchaser had knowledge ofthe home 
stead character of the property.—DWYER v. FOLgY, 
Tex., 358. W. Rep. 820. 

57. HOMESTEAD — Sale — Exemption.—Where a hus 
band sells his homestead with the intention of invest- 
ing the proceeds in another homestead, on his death 
before the receipt thereof his wife is entitled, under 
Code, §§ 2000, 2001, to receive such proceeds, as against 
creditors of the homestead, for investment in a home 
stead for herself and children.—SCHUTTLOFFEL V. COL- 
LINS, Iowa, 67 N. W. Rep. 397. 

58. HUSBAND AND WIFE — Antenuptial Contract.—An 
antenuptial contiact recited that, for the purpose of 
providing for the maintenance of the grantee and any 
children of the marriage, the grantor conveyed to her 
certain lands, giving berthe power to sell, and rein. 
vest the proceeds, with the consent of the grantor, all 
property to be subject tothe purpose stated. It also 
provided that, ifthe property remained undisposed of 
at the death of the grantee, it should go to the child or 
children of the marriage. The grantor died leavinga 
child of the marriage surviving: Held, that the power 
of sale was terminated by the death of the grantor 
leaving a child ofthe marriage surviving, whose sup 
port was a charge upon the land, by the terms of the 
conveyance.—SMITH V. TURPIN, Ala., 19 South. Rep. 
914. 

59. HUSBAND AND WIFE — Community — Earnings of 
Wife.—Upon the abandonment of the wife by the hus 
band, the homestead of the parties was sold, and the 
proceeds equally divided. For three years thereafter, 
the husband failed to contribute toward the support 
of the wife or of the children of the marriage whom he 
left with her,and never during thattime made any 
claim whatever to any part of the personal earnings of 
the wife, out of which she supported herself and her 
children: Held a relinquishment by the husband of 
his marital right to one-half of such earnings, anda 
gift thereofto the wife, sothat a house and lot pur 
chased by her during the separation with her earnings 
belonged to her solely.—QUEEN INS. Co. v. May, Tex., 
35 S. W. Rep. 829. ' 

60. HUSBAND AND WIFE — Separate Estate.—The pre 
sumption is that property bought during the com 
munity belongs to the community, and is the common 
property of the husband and wife.— BARTELS V. SOU 
CHON, La., 19 South. Rep. 941. 

61. HUSBAND AND WIFE — Transfer of Property @ 
Wife.—An oral agreement was made between a hut 
band, who was then solvent, and his wife, that from 
the proceeds of some land sold by the husband, co® 
tracts for the sale of which the wife signed, she should 
have money to buy another farm. The other farm wa 
contracted for, and, When the sale of the one was coh 
summated, a part of the proceeds was used to pay for 
the other, which was conveyed to the wife: Held, that 
the rights of the wife in the property did not accrue — 
until the conveyance to her, and that, her husband Dé 
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jngthen insolvent, the land was subject to the claims 
ofhis creditors.—BAXTER V. HECHT, Iowa,67 N. W. 
Rep. 407. 

62. INJUNCTION—Relief Against Judgment.—Injunc- 
tion will not lie to restrain actions to enforce judg- 
ments on the ground that the judgment debtor has 
been discharged in bankruptcy, since plaintiff has an 
adequate remedy by setting up such discharge as a de- 
fense to such actions.—SAUNDERS V. HUNTINGTON, 
Mass., 44 N. E. Rep. 127. 

63. INSURANCE—Interest of Assured.—Where a hus- 
band builds a dwelling on land which is the separate 
property of his wife, and they occupy it as a home- 
stead, his interest is not “other than entire, uncondi- 
tional and sole ownership of the property,” within the 
meaning of a fire policy on the building issued to him. 
—WARREN V. SPRINGFIELD FIRE & MARINE INS. CO., 
Tex., 35S. W. Rep. 810. 

64. INSURANCE—Statement as to Origin of Fire.—In 
an action on a policy providing for forfeiture in case 
benzine was used on the premises, and stipulating that 
the insured should, within a certain time after a loss, 
render a verified statement as to his knowledge and 
belief as to the origin of the fire, plaintiff is not 
estopped, by a statement that he had been informed 
that the fire was caused by the upsetting of benzine 
used by his wife in cleaning clothes, from proving that 
no benzine was in fact used,in the absence of any 
claim of surprise by defendant.—WHITE V. ROYAL INS. 
0o.,N. Y., 44. N. E. Rep. 77. 

65. INSURANCE—Title to Insured Property.—The as- 
signment by one of the members of a firm of his inter- 
est therein does not affect the sole and unconditional 
ownership by the firm of the partnership property, so 
astoavoid a policy of insurance, issued upon such 
property, and providing that the policy shall be void 
ifthe interest of the insured shall be other than un- 
conditional and sole ownership.—W0OOD V. AMERICAN 
FirE Ins. Co., N. Y., 44 N. E. Rep. 80. 

66. INTOXICATING LIQUORS—Application for License. 
—Under Rev. St. 1894, § 7278 (Rev. St. 1881, § 5314), au- 
thorizing any voter of the township wherein an appli- 
cant for a license desires to retail intoxicating liquors 
toremonstrate in writing against the granting of the 
license to him on the ground of his immorality or 
other unfitness, the right of such voter or voters may 
be exercised through the agency of a duly authorized 
attorney, and the remonstrance cannot be rejected be- 
cause the remonstrators’ names were signed by such 
attorney .—CASTLE V. BELL, Ind., 44 N. E. Rep. 2. 

67. INTOXICATING LIQUORS—Illegal Sales.—Acts 25th 
Gen. Assem. ch. 62, § 17, subd. 3, declaring that the bar 
where liquors are furnished shall be in plain view from 
the street, unobstructed by screens, blinds, etc., ap- 
plies not only to retailers, but to wholesale dealers 
who give away liquors by the glass to be drank on the 
Premises.—RITCHIE V. SALESKY, Iowa, 67 N. W. Rep. 
399, 


68. JUDGMENT—Against Defendants Jointly.—A joint 
judgment recovered against two railroad companies 
fora personal injury cannot be sustained where there 
isno proof of joint ownership, operation or control of 
the road, but will be allowed to stand as to one of the 
defendants, admitting its liability for whatever dam- 
age was sustained.—LITTLE ROCK & FT. 8S. Ry. Co. v. 
STEVENSON, Ark., 35S. W. Rep. 787. 

69. JUDGMENT LIEN—Priority.—A personal judgment 
tendered against a mortgagor, in an action to fore- 
¢lose a mortgage, becomes a lien on all the real estate 
of the judgment debtor in the county, and is superior 
tothe lien of a prior judgment against the same de- 
fendant, on which no execution has ever been issued, 
Where more than one year had elapsed from the date 
ofits rendition to the first day of the term of court in 
Which the personal judgment was rendered in the fore- 
tlosure proceeding.—THOMPSON V. HUBBARD, Kan., 44 

- Rep. 1095. 

10. LANDLORD AND TENANT—Lease—Contract for Re- 

Dairs.—Where a lease of an hotel provided that the 





lessee should make repairs, and should pay for the 
same, and deduct the cost thereof from the rent, and 
required the lessee to deposit a certain sum in a bank, 
out of which the cost of repairs should be paid, and 
provided that no liens should be created on the prop- 
‘erty for such repairs, and the lessee was ejected for 
failure to pay rent, a mechanic, who made the repairs 
for the lessee, could not enforce a lien on the property; 
his remedy being against such lessee.—BOONE V. CHAT- 
FIELD, N. Car., 24S. E. Rep. 745. 

71. LIBEL—Publications.- Where a publishing com- 
pany on commencement of an action of libel against it 
for charging plaintiff with breach of trust as a public 
officer, published an article which represented the 
suit as vexatious and malicious, and impugned the 
private character of the plaintiff, with the view of 
prejudicing the public against him, the article was 
libelous per se.—ATWATER V. MORNING NEWS CO., 
Conn., 34 Atl. Rep. 865. 

72. LIFE INSURANCE—Misrepresentations in Applica- 
tion.—A statutory provision that no immaterial mis- 
representation in the application shall avoid the policy 
unless it is made “in bad faith,” means with an actual 
intent to mislead or deceive, and does not includea 
misstatement, honestly made, through inadvertence, 
or even gross forgetfulness or carelessness.—PENN 
MutT. LIFE Ins. CO. V. MECHANICS’ SAVINGS BANK & 
TrRusT Co., U. 8. C. C. of App., 73 Fed. Rep. 653. 

73. LIMITATION OF ACTIONS—Residence of Debtor.— 
Under Code, § 2533, providing that the time during 
which a defendant is a non-resident shall not be in- 
cluded in computing the periods of limitations, the 
non-residence of the owner of land to whom materials 
were furnished for a building thereon prevents the 
running of the statute against an action to enforce a 
mechanic’s lien for the materials, as against persons 
having liens on the land against which the mechanic’s 
lien is sought to be enforced.—LEEDS LUMBER Co. V. 
HAWORTH, Iowa, 67 N. W. Rep. 383. 

74. MASTER AND SERVANT—Assumption of Risk—Evi- 
dence.—In an action by aservant for personal injuries, 
a complaint alleging gross negligence in the operation 
of the machinery, whereby plaintiff was injured, in- 
volves the competency of the person operating the 
machinery, and therefore renders admissible evidence 
as to his experience in such work.—WoOoD V. HEIGES, 
Md., 34 Atl. Rep. 872. 

75. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff, asection hand on a railroad, while placing 
new ties under the track, in reaching for a tie, stepped 
into the trench dug to receive it; and, while so stand- 
ing, the foreman shoved the end of the tie against his 
foot, crushing it between the tie and the rail: Held, 
that neither plaintiff's assumption of the risks of the 
employment, nor his want of care in placing his foot 
in the trench, was a defense to the negligence of the 
foreman, who knew, or should have seen, the position 
of plaintiff.—Tkxas & P. Ry. CU. v. GALE, Tex., 3558. 
W. Rep. 802. 

76. MASTER AND SERVANT—Defective Machinery—As- 
sumption of Risk.—A railroad employee using defect- 
ive appliances furnished by the master, with knowl- 
edge of the defects, assumes the risk of injuries there- 
from, notwithstanding the appliances were not so 
unsafe as to render it patent that they could not be 
used without danger of injury.—MissouRI, K. & T. Ry. 
Co. v. Woop, Tex., 35 8. W. Rep. 879. 

77. MASTER AND SERVANT—Duty to Employ Compe- 
tent Servants.—In an action against a railroad com- 
pany for damages for personal injuries sustained by 
an employee of the company in an accident which 
some of the evidence tends to show was caused by the 
drunken condition of the engineer of the train, it is 
entirely competent to prove the engineer’s general 
reputation for drunkenness and consequent incompe- 
tency, forthe purpose of showing that the railroad 
company was negligent in retaining him inits employ. 
—BALTIMORE & O. R. CO. Vv. HENTHORNE, U.S.C. C. of 
App., 73 Fed. Rep. 634. 
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78. MASTER AND SERVANT—Personal Injury.—When a 
servant is inexperienced in the work at which he is 
placed, and, with knowledge of the master, is exposed 
to adanger of which he is ignorant, it is the duty of 
the master to warn him of such danger; and for a fail-, 
ure to do so, resulting in injury to the servant, he is 
liable.—Houston & T. C. Ry. CoO. Vv. STRYCHARSKI, 
Tex., 35S. W. Rep. 851. 


79. MECHANIC’s LiEN—Owner of Building.—Defend- 
ant sold certain land to G, under a contract that G 
should build a house thereon, and that, in case of for- 
feiture for non-payment of the installment on the con- 
tract, the improvements should pass to the defendant. 
G obtained the materials from plaintiff, and erected 
his house. On defaulted payments, defendant de- 
clared the contract forfeited: Held,that under Miller’s 
Code, § 2135, subsec. 4, providing that mechanics’ liens 
shall attach in preference to any prior lien, plaintiff’s 
lien upon the house for material was superior to the 
lien of defendant under the contract.—JAMESON Vv. 
GILE, lowa, 67 N. W. Rep. 396. 


80. MINES AND MINING—Survey and Patent.—While 
the law prescribes a limitation as to the size of a single 
location, there is no limitation tothe number of claims 
one person may hold by purchase, or that may be in- 
cluded in a single patent, or, it seems, in a single sur- 
vey, showing only the exterior boundaries, and omit- 
ting all interior lines of the several smaller claims.— 
CaRsON CITY GOLD & SILVER MIN. Co. V. NORTH STAR 
Min. Co., U.S.C. C. (Cal.), 73 Fed. Rep. 597. 


81. MoRTGAGE—Foreclosure Sale.—One who pur- 
chased certain blocks of platted land, which were part 
of a larger tract, without actual knowledge of a duly 
recorded trust deed on said tract,and who did not 
know of the trustee’s sale thereunder, is not entited to 
have said sale set aside on account of the inadequacy 
of the price, and because the land was sold in bulk in- 
stead of in blocks, where the deed authorized a sale in 
bulk inthe discretion of the trustee, and though the 
property would have sold for more if it had been sold 
at private sale, and time been taken to find purchasers, 
if sold at public sale, it was not likely that more would 
be offered for the same than the amount secured by 
said deed.—SHAW V. HOLLOWAY, Tex.,35 S. W. Rep. 
800. 


82. MORTGAGE—Indorsement of Note.—Where notes 
given for the price of land are indorsed to a bona fide 
indorsee as collateral security for aloan, the mortgage 
securing such notes being delivered at the same time, 
the holder thereof is entitled to the same protection in 
reference to the mortgage, as against subsequent 
transactions between the mortgagor and mortgagee, 
to which he is entitled in reference to the notes.—HART 
v. ADLER, Ala., 19 South. Rep. 894. 


83. MORTGAGE—Release as Evidence of Payment.— 
A release of a mortgage is prima facie evidence of the 
payment ofthe debt secured thereby.—KUEN v. UP- 
MEIR, Iowa, 67 N. W. Rep. 374. 


84. MORTGAGE SALE.—Where, in the foreclosure of 
a mortgage, the trustees use reasonable efforts to ob- 
tain the value of the land, asaletothe mortgagee for 
one-fifth less than he had bid before, the prior sale at 
which such bid was made having been defeated by 
failure of the mortgagor to comply with his bid there- 
at, which was the highest, will not be set aside.—STE- 
VENSON V. DANA, Mass., 44 N..E. Rep. 128. 


85. MORTGAGE — Sale under Foreclosure.—The fact 
that neither a special execution for the sale of prop- 
erty under foreclosure, nor the sheriff’s return thereon, 
refers to the decree against the owner of equity of re- 
demption, who purchased subsequent to the mortgage, 
and against whom a supplemental decree was entered, 
will not invalidate the title of the purchaser.—FLICK- 
INGER V. OMAHA BRIDGE & TERMINAL Ry. Co., Iowa, 67 
N. W. Rep. 372. 


86. MUNICIPAL CORPORATIONS—Improvement of Pub- 
lic Streets.—Where a municipal corporation acting un- 








der chapter 4, div. 7, tit. 12, Rev. St., improves a public 
street, the provisions of section 2303, prescribing the 
mode and time of advertising for bids, are mandatory, 
the compliance with which is a condition precedent to 
the power of the municipality to enter into a valid 
agreement in respect thereof.—MCCLOUD V. CITY op 
CoLUMBUs, Ohio, 44 N. E. Rep. 95. 


87. MUNICIPAL CORPORATIONS—Market House—Ocen. 
pation.—Where the licensee of a stall in a municipal 
market house takes possession under a license subject 
to a provision, in the town laws, that ‘‘such license 
may be revoked” for any cause which the board may 
deem sufficient, the provision constitutes a part of the 
agreement.—HUTCHINS V. TOWN OF DURHAM, N. Car,, 
248. E. Rep. 723. 

88. NATIONAL BANK — Usury.—In Pennsylvania the 
term ‘‘legal representatives’? means executors and 
administrators, in the absence of anything showing 
that the words are used in different sense; and an as 
signee for benefit of creditors cannot maintain an ac 
tion in such State, in his own name, against a national 
bank, to recover the penalty for usurious interest paid 
such bank by the assignor, under Rev. St. U. 8S. § 51%, 
authorizing such action by the party paying the il 
legal interest, or his “‘legal representatives.””—OSBORN 
Vv. FIRST NAT. BANK OF ATHENS, Penn., 34 Atl. Rep. 858, 


89. NEGOTIABLE INSTRUMENT.—Where a note stipu 
lated for the payment of attorney’s fees, a tender not 
including any sum for attorney’s fees, made to an at 
torney who held the note, and whosent for the payee’s 
son, to consult with him as to the allowance of the 
maker’s demand foracredit on the note and who af 
terwards brought suit thereon, was not suflicient, a 
the evidence showed that said attorney held the note 
for collection, and it was not to be presumed that the 
attorney’s services were rendered gratuitously. — 
ROUYER V. MILLER, Ind.,44N. E. Rep. 51. 


90. NEGOTIABLE INSTRUMENT—Release of Surety on 
Note.—The payee of a note does not, by accepting in- 
terest paid in advance to his agent, without knowl 
edge that it was advance interest, ratify the act of 
such agent, so asto discharge a surety on the note— 
MCGLASSEN V. TYRRELL, Ariz., 44 Pac. Rep. 1088. 

91. OFFICE AND OFFICER—Judge of Probate — Mar 
riage License.—The statutory duty of the probate judge 
to issue marriage licenses, though ministerial, is a duty 
involving official and personal discretion, and cannot 
be delegated to one not the regularly appointed and 
qualified clerk of such ofticer.—ASHLEY V. STATES, Ala., 
19 South. Rep. 917. 

92. PARTNERSHIP—What Constitutes.—To constitute 
a partnership there must be an agreement to share 
not only in the profits of a joint venture, but in the 
losses as well.—MCBRIDE V. RICKETTS, Iowa, 67 N. W- 
Rep. 410. 

93. PARTITION — Res Judicata.—In partition, the 
court entered a decree on the pleadings, confirming 
the shares of the respective parties in the property, 
and decreed that each was liable to contribute his pre 
portion part of the expense of maintaining the prop 
erty, and that plaintiff was entitled to have the prop 
erty (water power) partitioned, so that each owné 
should receive his proper share, and no more, of the 
water and water power at all times and appointed ref- 
erees to make paitition: Held, that the decree was 
interlocutory, and not conclusive as to whether the 
partition should be made in kind, or the property be 
sold and the proceeds divided.—BROWN Vv. COOPER, 
Iowa, 67 N. W. Rep. 378. 

94. PARTY WALLS — Right to Make Additions.—The 
east wall of plaintiff's building was the west wall of 
defendant’s and by it the joists of both buildings wert 
supported. The wall from the base of the grade was 
16 inches thick, from there to the ceiling 12 inches, and 
above the ceiling to the top of the fire wall 8 inche 
the offset being on plaintiff's side: Held, that the wall 
must be considered as a party wall throughout ie 
whole extent, upon which either party had the right@ 
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make additions.—TaTE Vv. FRATT, Cal., 44 Pac. Rep. 
1061. 

%. PRINCIPAL AND AGENT — Contract by Agent.—A 
principal may sue on acontract made by his agent, 
though the latter appeared as principal in the transac 
tion without disclosing his agency.—FOSTER Vv. GRA- 
pam, Mass., 44 N. E. Rep. 129. 

%. PRINCIPAL AND AGENT—Undisclosed Principal.— 
H, for his own use, procured M to make and indorse 
a note for $6,000 in his own name, and attach thereto 
certain shares of stock transferred to him by H for 
that purpose. On this mote, with the collateral at- 
tached, the agent, through a broker, and without dis- 
closing his principal, obtained from a bank, which had 
no knowledge of the facts, a loan for the amount of 
the note. The agent had no interest in the transaction 
other than the accommodation of his principal, and is 
irresponsible, and the stock of no value; and, H hav- 
ing made an assignment for the benefit of creditors, 
the bank presented its claim for allowance which was 
rejected: Held, that the bank has the right to have 
theamount so obtained from it allowed as a valid 
claim against the estate of H, in insolvency.—HARPER 
y. TIFFIN NAT. BANK, Ohio, 44 N. E. Rep. 97. 

97. PRINCIPAL AND SURETY—Liability of Surety.—A 
contract between a builder and a mechanic required 
the latter, in consideration of a specified sum of 
money, to erect, finish, and deliver, on a date men- 
tioned, certain buildings, according to given plans and 
specifications; and the obligation of sureties was that 
the mechanic would fulfill in every particular the con- 
tract, and deliver the buildings at the time required, 
ina thorough, artisan, and perfect manner: Held, 
that this obligation did not impose the duty of in- 
demnifying the builder against liens for work done 
and material furnished in the construction of the 
buildings.—-GATO V. WARRINGTON, Fla., 19 South. Rep. 
883. 


%. PUBLIC LANDS—Validity of Patent.—Under Rev. 
St. §§ 2258, 2289, excluding from pre-emption and home- 
stead ‘‘lands included within the limits of any incor- 
porated town or selected as the site of a city or town,” 
apatent issued by the land department for lands with- 
in the limits of a city incorporated, by public act, two 
years before the patentee’s application to enter the 
land, is void. -BURFENNING V. CHICAGO, ST. P. M. & O. 
Rr. Co., U. 8. S. C., 168. C. Rep. 1018. 

9. RAILROAD COMPANIES—Ejectment of Trespasser. 
-In an action aguinst a railroad company for injuries 
toatrespasser, caused by his being compelled bya 
brakeman to jump from the train while moving, a 
charge that “defendant had the right to order him off 
such train, or to eject him therefrom, or to do both, 
but in doing so it was the duty of defendant to use rea- 
sonable and ordinary care, under the circumstances of 
the case, so us to not injure him,” did not require too 
high a degree of care.—Houston & T. CENT. Ry. Ca. 
¥. GRIGSBY, Tex., 35S. W. Rep. 816. 


100. RAILROAD COMPANY—Injury—Contributory Negli- ° 


gence.—Where the jury aretold that they must look at 
all the circumstances in'determining whether plaintiff 
acted with due care; that if he attempted to cross the 
tailroad, or approached so near to it that injury might 
have resulted, he was under a duty to use such care as 
Was proportionate to the danger; and, generally, that 
ill persons acting under dangerous circumstances and 
‘onditions must have due regard to the dangers that 
surround them, and use a greater degree of care where 
there is much danger than where danger is but little, 
defendant cannot complain that the court did not 
charge further as to plaintiff's negligence in driving so 
tlose to the railroad as to be injured by passing cars.— 

hloGkanpE W. Ry. Co. v. LEAK, U.S. S. C., 168. 0. 
Rep. 1020. 

Wl. RAILROAD COMPANY — Liability for Receiver’s 
Negligence.— When the betterments made upon a rail- 
tad by the reeceiver, subsequent to the sale of the 
Moperty under decree of the federal court, exceed in 
Value all liabilities imposed upon the purchaser by the 








decree ordering the sale, and the operating expenses 
of the road by the receiver, together with all claims 
for damages against the receiver for negligence in the 
operation of the road, one who was injured by the 
negligence of the receiver is entitled to recover from 
the purchaser the damages sustained by such injury. 
—Houston & T. C. Ry. Co. Vv. KELLY, Tex., 35 S. W. 
Rep. 878. 


102. RAILROAD COMPANIES—Negligent Construction 
of Road.—The failure of a railway company in the con- 
struction of its road, under lawful authority, to leave 
between embankments suflicient space for the pass- 
age of the waters of a stream in case of any rise that 
might reasonably be expected, creates neither a public 
nor a continuing private nuisance, and therefore the 
damages resulting to landowners therefrom may be 
compensated by the assessment of present and pros- 
pective damages in a single action.—RIDLEY V. SEA- 
BOARD & R. R. Co., N. Car., 248. E. Rep. 730. 


103. RAILROAD COMPANY—Negligence of Street Car 
Conductor.—One walking along the sidewalk, or mo- 
mentarily stopping near an electric car, is not bound to 
take special precautions against possible injury from 
the slipping of a switch stick from the hands of the 
conductor of the car while he was attempting, with 
such stick, to free the trolley.—MANNING V. WEST END 
8ST. Ry. Co., Mass., 44 N. E. Rep. 135. 


104. RAILROAD COMPANIES — Obstruction®@of Natural 
Drain.—Where a railroad company closes a trestle in 
its roadbed, and thereby fills a ditch, through which 
the adjacent landowners had acquired an easement of 
drainage before the company acquired its right of way, 
and neglects to place aculvert under its roadbed to 
carry off the water as before, itis liable for resulting 
damages to the lands.—St. Louis, I. M. & 8S. Ry. Co. v. 
ANDERSON, Ark., 35 8. W. Rep. 791. 

105. RAILWAY COMPANIBS—Passive Negligence.—Fail- 
ure of a railway company to prescribe rules and regu- 
lations governing the use of its tracks by its licensees 
will not render the company liable for injuries to em- 
ployees of one of its licensees caused by the negligence 
of another licensee.—TEXAS TRANSP. CO. Vv. SHELTON, 
Tex., 35S. W. Rep. 874. 

106. RAILROAD COMPANY—Street Railroads — Fellow- 
servants.—Act May 4, 1893, defining who are fellow- 
servants, does not, in referring to ‘‘any railway corpo- 
ration,” include street-railway companies, so that a 
street-railway company is not liable for injuries to one 
of its servants which were caused by the negligence of 
a fellow-servant.—RILEY V. GALVESTON CITY R. Uo., 
Tex., 358. W. Rep. 826. 

107. RAILROAD COMPANY—Street Cars—Negligence.— 
A boy running from a cross street onto a street on 
which there was acar line, continued running across 
the latter street diagonally below the crossing till he 
ran into the side of a fast approaching electric car, or 
was struck by the corner of it: Held, the accident was 
caused by his sudden and unexpected act, which could 
not be guarded against; and therefore the company 
was not liable.—FUNK V. ELECTRIC TRACTION CO. OF 
PHILADELPHIA, Penn., 34 Ati. Rep. 861. 

108. RAILROAD COMPANY—Street Railway Companies 
—Negligence.—Where achild of the age of four years 
(a passenger on a street railway car) is accompanied 
by a person of sufficient age and discretionto take 
care of it, is put off thecar, at the child’s stopping 
place, by the conductor, and the person having charge 
ofthe child follows it, and both reach the street in 
safety, and are waiting for the passing of acar ona 
parallel track, the railway company is not responsible 
in damages ifthe child runs toward the passing car, 
strikes it, and is thrown down and injured.—SCHNEIDAU 
v. NEW ORLEANS & C. R. Co., La., 19 South. Rep. 916. 

109. RAILROAD MORTGAGES — Payments to Preserve 
Property.—When third parties, at the request and for 
the benefit of the trustee in a railroad mortgage, have 
entered into obligations for the purpose of preserving 
the mortgaged property forthe benefit of the bond- 
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holders, and keeping it a going concern, and are sub- 
jected to a liability arising out of such obligations, 
such liability may properly be discharged out of the 
income or corpus of the mortgaged property for the 
benefit of which it was incurred.—JONES V. CENTRAL 


TRUST CO. OF NEW YORK, U. 8. 
Rep. 568. 

110. REFORMATION OF DEEDS — Mistake.—Mistake, 
though arising from the carelessness of the parties 
themselves, and not of a scrivener, in drawing and 
signing the deed, may be proved for the purposes of a 
reformation. If the proofs of mistake are entirely 
plain, and satisfactory tothe court, the relief will be 
granted, though the mistake is denied and thereis a 
conflict of testimony.—BALDWIN v. NATIONAL HEDGE 
& WIRE-FENCE Co.,U. S.C. C. of App., 73 Fed. Rep. 
574. 

111. REMOVAL OF CAUSES — Jurisdiction — Federal 
Question.—Plaintiff brought an uction against defend- 
ant ina State court, hiscomplaint disclosing no fed- 
eral question involved. Defendant, upon a petition 
alleging that such aquestion was involved, secured 
the removal of the cause to a federal court, in which 
the case was tried and judgment rendered for pluintiff. 
Defendant then moved to set the judgment aside, for 
want of jurisdiction in the federal court, and to re- 
mand the case tothe Statecourt: Held, that the fed- 
eral court had no jurisdiction, and the judgment must 
be vacated Sand the cause remanded.—WaBasH R. Co. 
v. BARBOUR, U.S. C. C. of App., 73 Fed. Rep. 514. 

112. REPLEVIN—Title to Support.—In order to main- 
tain replevin, plaintiff must show that he was the sole 
owner of the property claimed. In replevin for prop- 
erty taken under attachment against plaintiff’s hus- 
band and another, where plaintiff had filed a certificate 
that she was carrying on business as a married 
woman, on herown account, and defendant claimed 
thatthe property belonged to plaintiff and her hus- 
band jointly, testimony of the husband tending to 
show the relations of plaintiff and her husband re- 
specting the business and property attached was ad- 
missible.—BRAY V. RAYMOND, Mass., 44N. E. Rep. 31. 

113. SALE—Transfer of Title — Delivery.—As between 
the parties, delivery is not essential to the transfer of 
title in a chattel. The title passes when the bargain is 
complete, unless, by the terms of the contract, it is 
not to pass until the happening of some future event. 
—SUTHERLAND V. Brack, U.S.C. C. of App., 73 Fed. 
Rep. 623. 

114. SLANDER — Actionable Words.—Every repetition 
of a slander originated by athird person isa willful 
publication of it, rendering the person so repeating it 
liable to an action in damages for slander and defama- 
tion of character. “Talebearers are as bad as tale- 
makers.” And itis no defense thatthe speaker did 
not originate the scandal, but repeated what he had 
heard from another, even as arumor, and hein good 
faith believed it to betrue. Nor is it any defense that 
such person gave the name of the author.—HARRIS V. 
MINVIELLE, La., 19 South. Rep. 925. 

115. TAXATION OF RAILROADS — Lease of Road.—The 
acquisition by one railroad company of the control 
and operation of the road and property of another un- 
der alease, after the expiration of seven months of 
the current fiscal year, and after an assessment and 
levy, Which subjects such property to a lien for taxes 
from the beginning of such fiscal year, does not of it- 
self render the former company primarily liable, asa 
debtor of the State, for the amount of such tax.— 
CLEVELAND V. SPENCER, U. 8. C. C. of App., 73 Fed. 
Rep. 559. 

116. TAXATION—Void Sale to State.— A tax lien cannot 
be defeated by the owner permitting the land to be 
sold to the State at a tax sale known to him to be void, 
and then purchasing the same from the State as land 
forfeited forthe non-payment of taxes.—TEXARKANA 
WATER Co. V. STATE, Ark., 35 S. W. Rep. 788. 

117. TELEGRAPH COMPANIES — Assessment for Taxa- 
tion.—A State statute requiring a telegraph company 
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to pay a tax upon its property within the State, value 
at such proportion of the whole value of its capity 
stoek as the length of its lines within the State bearsty 
the length of all its lines everywhere, deducting a guy 
equal to the value of its real estate and machinery 
subject to local taxation within the State, is cop. 
stitutional.—WESTERN UNION TEL. CO. V. TaGGarr, 
U.S. 8. C.,168. C. Rep. 1064. 


118. TrusTs — Rights of Beneficiaries.—A debtor cop. 
veyed his business toa trustee, to be carried on fg 
the benefit of his creditors; the debts incurred in ep. 
ducting the business under the trust to be first paid, 
The trustee afterwards used funds of another estate, 
of which he was also trustee, in carrying on the bugj 
ness, and, in part settlement with the cestui que trustey 
under the latter trust, conveyed to them certain prop: 
erty belonging tothe former trust, and agreed to cop. 
tinue to carry on the business practically under thei 
supervision: Held, that the beneficiaries of the money 
misappropriated were not entitled, as against credit 
ors whose claims were incurred in carrying on the 
business, to share in the distribution of the proceeds 
of the property.—RICE v. LANE, Mass., 44 N. KE. Rep, 
133. 

119. WILL—Bequest to a Class—Survivors.—Testatrix 
gave half the remainder of her estate to ‘‘my heirs,” 
Zand R,and the remaining half to ‘‘the heirs” ofT, 
her deceased husband, “namely, M,8, and D:” Held, 
that the bequest tothe heirs of the husband name 
was tothem asa Class, and, only one of them being 
alive at testatrix’s death, he took it all, as survivor.- 
SWALLOW V. SWALLOW, Mass., 44 N. E. Rep. 132. 


120. WILLS—Contingent Bequests.—Testator devised 
land to his daughter, limiting her interest to a lifee 
tate by providing that it should go to her child o 
children at her death, with the further provision that 
if she and her son die without children the estate 
should revert to herfour brothers: Held, thatthe will 
must be construed as intending that the lands thus de 
vised to the daughter should revert to her brothen 
only if both the daughter and her son should die with 
out issue previous to testator’s death, and, the daugh 
ter having survived testator, on her death her son be 
came invested with the absolute title. —BEDFORDY, 
BEDFORD’S ADM’R, Ky., 35S. W. Rep. 926. 


121. WILLS—Estate in Trust.—Testator devised to hit 
wife, whom he made executrix, a life interest in one 
third his real estate, with remainder to his childres, 
who were the devisees of the residue; directing hert 
manage the estate until the youngest child becamed 
age, and tosell any part ofthe property, at herdis 
cretion, and distribute the proceeds in accordane 
with the provisions of the will. A subsequent deeddl 
a portion of the realty was signed by the widow ané 
two adult children; the widow signing and acknow: 
edging the same individually, but describing herself, 
inthe granting clause, asthe relict of testator, ant 
executrix of his estate: Held, thatthe purchaser, whe 
paid full value for the land, acquired complete title 
thereto, and not merely the life interest of the widow. 
—ROGERS V. JONES, Tex., 35 8. W. Rep. 812. 


122. WILLS—Presumption as to Undue Infiuence.—4 
devise by a husband to his wife of all bis property real 
and personal to the exclusion of other heirs, will nd 
be presumed fraudulent in the absence of any 6 
dence of fraud or undue influence.—OrTH V. OBTH, 
Ind., 44 N. E. Rep. 17. 


123. WITNESS — Transactions with Deceased Partné. 
—In an action against the surviving partner and the 
administratrix of a deceased partner ona note pur 
porting to have been given by the firm, the testimony 
of the surviving partner is inadmissible to prove 
partnership, or that the deceased consented to the 
borrowing of the money andthe giving of the note 
therefor, under Code, § 590, providing that, in aa ac: 
tion against an administrator, a party in interest shall 
not testify asto transactions with the deceased .—LY# 
Vv. PENDER, N, Car., 248. E. Rep. 744. 
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